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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed January 9, 2014.  The administrative law judge

found that the claimant sustained wage-loss disability in

the amount of 50%.  After reviewing the entire record de

novo, the Full Commission finds that the claimant sustained

wage-loss disability in the amount of 35%.  
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I.  HISTORY

Ronnie Wayne Helderman, now age 60, testified that he

reached only the ninth grade in school and had no additional

formal education.  Mr. Helderman testified that he began

working in a shoe factory when he was 16 years old, where he

was employed for approximately 10 years.  The claimant

testified that the majority of his employment history

involved custodial work.  The claimant testified that he

took medication for diabetes, high blood pressure, a thyroid

condition, cholesterol, depression, and anxiety.      

The claimant’s testimony indicated that he became

employed as a custodian for the respondents in about 2007. 

The parties stipulated that the employment relationship

existed at all pertinent times, including March 27, 2012, at

which time the claimant’s average weekly wage was $433.00. 

The claimant testified that he was performing maintenance

work for the respondents at that time.  The parties

stipulated that the claimant sustained a compensable injury

on March 27, 2012.  The claimant testified that he fell

approximately 10 feet from a ladder: “I fell down and I hit

the steps and bounced, I think two or three times.”    
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A CT of the claimant’s thoracic spine on March 27, 2012

showed a “proximal left twelfth rib fracture” and a

“nondisplaced left transverse process fracture.”  A CT of

the claimant’s lumbar spine was taken on March 27, 2012,

with the conclusion, “1.  Left L1 to L4 transverse process

fractures.  2.  No lumbar vertebral body fractures detected. 

3.  Left T12 fracture.”  

Dr. Timothy Dow examined the claimant on March 27,

2012: “He fell off a 10 foot ladder and landed on a concrete

floor.  He fell flat on his back.  From the waist up he hit

on the steps to the sanctuary....He was discovered to have a

fractured rib, fracture of multiple transverse processes of

the lumbar and lower thoracic spine and a laceration of his

left fourth finger.”  Dr. Dow referred the claimant to Dr.

Terence P. Braden, III who reported on April 17, 2012:

He reports on 03-27-2012 he was on a 10 foot
ladder and he fell off and landed on stairs and a
concrete floor falling flat on his back.  He was
taken to St. Bernard’s Medical Center where he was
evaluated and had multiple scans done, treated and
released and followed with Dr. Timothy Dow, his
primary care physician.  He has been treated with
pain medication, anti-inflammatory and continues
to have symptomatology.

At that time he was found to have a left thoracic
11th transverse process fracture, a left proximal
12th rib fracture, a left L1, L2, L3 and L4
transverse process fracture, laceration to the
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left 4th finger which was sewn in the emergency
room.  

Dr. Braden’s assessment included the following: “4.  I

think he’ll be able to get back to the work environment.  I

don’t believe it is going to take 6 to 12 months.  This will

be a 30 to 90 day time frame from his original injury to

return him back to his work environment.”  Dr. Braden

arranged an MRI of the claimant’s lumbar spine, which was

taken on April 24, 2012 with the impression, “Mild to

moderate degenerative changes multilevels cause bilateral

foraminal narrowing at multiple levels most prominent at L4-

L5 as described.”  

Dr. Braden examined the claimant on May 1, 2012 and

reported, “His MRI scan was completed of the lumbosacral

spine as recommended on his last visit and I’ve received

that report.  Reviewed with him that the report showed

multiple levels of degeneration of disk and this disk

degeneration with the aging process in the spine is causing

mild to moderate degenerative changes with the most

prominent one being at L4-5....I’d like him to begin therapy

endeavors next week to work on his lumbosacral spine.”  The

claimant followed up with Dr. Braden on May 31, 2012: “Mr.

Helderman’s pain continues to improve.  He still has
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difficulty with range of motion as well as discomfort....His

function is improving....He can return back to work in a

sedentary position.  I’ve outlined no lifting, bending,

pushing, pulling, squatting, twisting, turning, or lifting.”

Dr. Braden noted on July 3, 2012, “He still has

intermittent numbness in his back, especially carrying any

items or walking for a long period distance....He feels he

is improved significantly with his therapy endeavors but

still has this intermittent discomfort....I would recommend

continuing with his therapy for another two weeks and at

that time in all probability he will have reached maximum

medical improvement.”      

Dr. Braden reported on August 16, 2012:

Mr. Helderman has completed his outpatient
physical therapy.  He completed his outpatient
occupational therapy today for his ring finger
that he saw Dr. Epperson and had treatment
prescribed with occupational therapy.
He reports he still has some intermittent back
pain but it has completely resolved.  He is not
having any numbness, tingling, or weakness....
Assessment and Plans:
1.  Mr. Helderman has reached maximum medical
improvement for the injury that he reports to have
sustained.  
2.  I instructed him on some further stretching as
well as stabilization exercises for the spine and
I would like to see him return back to work on
08/20/2012.
3.  His impairment, based upon the AMA Guide to
Evaluation of Permanent Impairment, IV Edition, is
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as follows: For the laceration to the left third
ring finger, there is zero percent impairment for
the whole person.  
The transverse process fractures at T11, L1, L2,
L3, and L4, based upon Table 75, Page 113 of the
Guides, would be as follows:
There is a 2% impairment to the whole person for
the T11 left transverse process fracture.
Five percent impairment to the whole person for
the L1 transverse process fracture on the left
side.
Five percent impairment to the whole person for
the L2 left transverse process fracture.
Five percent impairment to the whole person for
the L3 left transverse process fracture.
Five percent impairment to the whole person for
the L4 left transverse process fracture.
Using the combined values chart, this is a 21%
impairment to the whole person as outlined in
Table 75, I fractures, subsection B fracture of
posterior element(pedicle, lamina, articular
process, transverse process)....

    He is released back to full work duties without    
         restrictions.   
 

The parties stipulated that the claimant “reached the

end of his healing period/maximum medical improvement on

August 16, 2012, with a residual anatomical impairment of

21% to the body as a whole, which has been accepted and is

currently being paid by the respondents.”

The claimant testified that he returned to work on

August 16, 2012 but that “my back was killing me....I

couldn’t lift nothing, boxes, without hurting.  I would use

the two-wheeler and roll them and have to unload and I

would just about fall down once in a while.  And it was
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just a lot of pain.”  The claimant testified that, after

Dr. Braden’s release, he was not taking prescription

medication for his compensable injuries.  The claimant

testified that he was taking a non-prescription medication,

Aleve, for his post-injury chronic back pain.     

The claimant followed up with Dr. Dow on October 9,

2012: “He fell about 10-12 feet off a ladder at the

Methodist church about 6 months ago.  He has been back to

work about 3 weeks.  He had been under the care of Dr.

Braden following his evaluation at our clinic.  He states

that he does okay for the most part but has lots of pain in

the afternoon.  The pain gets worse as the day goes on and

he cannot sleep at night.  He wants more pain medication.”

Dr. Dow examined the claimant on November 8, 2012 and

noted, “Mr. Helderman still has a lot of lower back pain. 

He is okay without pain medicine during the day but cannot

sleep at night....We had a long discussion concerning a

narcotic contract.  We discussed pain management contract

and her reasoning and meaning.  He is willing to abide by

the terms of the clinic policies.”  Dr. Dow’s assessment

included chronic lower back pain and the treatment plan

included, “Avoid activities that cause or worsen the pain.”
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The claimant agreed on cross-examination that he

received an annual raise from the respondent-employer in

January 2013.  The claimant testified that his salary

increase was 30 cents hourly.  The claimant testified,

however, that the respondents terminated his employment on

April 30, 2013.  The claimant testified that his

termination was a “business decision” by the respondents

and was not related to his work.  Scott Woodruff, the

respondent-employer’s business manager, testified, “That

was a business decision.  It was made in order to save

money for the church.  We went with a cleaning service as

opposed to having our own employees.”      

A pre-hearing order was filed on September 16, 2013. 

The claimant contended that “on March 27, 2012, he

sustained a fall from a ladder in the course of his

employment with the respondent-employer.  The claimant

contends that he sustained four transverse fractures to his

lumbar spine and an injury to his left hand.  The claimant

contends that he received initial treatment at St. Bernards

Medical Center, and Dr. Terence Braden, III, physical

medicine physician, who assessed the claimant with a 21%

permanent partial impairment as a result of his fall
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injuries.  The claimant was laid off as a result of a

respondent-employer hiring a new cleaning service.  The

claimant contends that as a result of his work injury,

permanent impairment, and continuing back pain, that he

cannot go back to work making the same earnings as prior to

his fall injury.  The claimant contends that he is entitled

to wage-loss disability benefits.” 

The respondents contended that “all appropriate

benefits are being paid with regard to this matter.  The

claimant was released as having reached maximum medical

improvement on August 16, 2012 by Dr. Terence Braden.  Dr.

Braden released the claimant to full duty work on August

20, 2012, and the claimant did return to work for the

respondent-employer.  No doctor has any restrictions on the

claimant’s work activities.  The claimant’s 21% impairment

rating is being paid at this time.  Medical treatment has

not been denied.”  

An administrative law judge scheduled a hearing on the

issues of “wage loss disability benefits and controverted

attorney fee.”

Dr. Braden corresponded with the respondents’ attorney

on September 17, 2013:
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As you are aware, Mr. Helderman received
treatment from me for an injury that he sustained
in the work environment on 03-27-2012.
His scans, studies and x-rays revealed
degenerative changes throughout his lumbar spine
back from the original MRI scan that was done on
04-24-2012 and the CT scan that was done on 03-
27-2012 revealed fractures of the left L1, L2, L3
and L4 transverse processes.
Mr. Helderman was released from my care and at
maximum medical improvement on 08-16-2012.  
It would be my opinion that the transverse
process fractures are not the cause of
his ongoing symptomatology rather, his current
problems are related to his pre-existing
degenerative disk disease and lumbar spondylosis. 
Dr. Dow’s recommendation for pain management for
treatment of his low back pain would be
appropriate based upon the degenerative changes
in his lumbar spine.  

Dr. Braden informed the respondents’ attorney on

October 7, 2013, “In response to your letter dated

September 30, 2013, I’ve released Mr. Helderman back to

regular work duties without restrictions and at maximum

medical improvement in August 2012.  There were no

restrictions that were necessary in August of 2012 when he

was released back to work.”    

A hearing was held on November 15, 2013.  The claimant

testified that his physical condition had worsened.  The

claimant testified that he suffered from chronic back pain

and numbness in his left leg.  An administrative law judge

filed an opinion on January 9, 2014.  The administrative
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law judge found, among other things, that the claimant

sustained wage-loss disability in the amount of 50%.  The

respondents appeal to the Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Eckhardt v. Wills Shaw Express, Inc.,

62 Ark. App. 224, 970 S..2d 316 (1998).  Act 796 of 1993,

as codified at Ark. Code Ann. §11-9-522(Repl. 2002)

provides:

(b)(1) In considering claims for permanent
partial disability benefits in excess of
the employee’s percentage of permanent physical
impairment, the Workers’ Compensation Commission
may take into account, in addition to the
percentage of permanent physical impairment, such
factors as the employee’s age, education,
work experience, and other matters reasonably
expected to affect his or her future earning
capacity.
(2) However, so long as an employee, subsequent
to his or her injury, has returned to work, has
obtained other employment, or has a bona fide and
reasonably obtainable offer to be employed at
wages equal to or greater than his or her
average weekly wage at the time of the accident,
he or she shall not be entitled to permanent
partial disability benefits in excess of the
percentage of permanent physical impairment
established by a preponderance of the medical
testimony and evidence.  
(c)(1) The employer or his or her workers’
compensation insurance carrier shall have the
burden of proving the employee’s employment, or
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the employee’s receipt of a bona fide offer to be
employed, at wages equal to or greater than his
or her average weekly wage at the time of the
accident.  

An administrative law judge found in the present

matter, “4.  When the claimant’s age, education, work

experiences, and other matters reasonably expected to

affect his future earning capacity are considered, in

addition to his permanent physical impairment, the evidence

preponderates that the claimant has sustained a loss of

earning capacity in the amount of 50% over and above his

anatomical impairment as a result of the March 27, 2012,

compensable injuries.”

The Full Commission finds that the claimant sustained

wage-loss disability in the amount of 35%.  The claimant is

at a relatively advanced age, age 60, and has only a ninth

grade education.  The claimant has not earned a GED

certificate and has not participated in any vocational

training.  The claimant worked in a factory for several

years beginning as a teenager but has primarily been

employed as a custodian/housekeeper.  The claimant has been

employed as a custodian for a number of churches.  The

claimant’s testimony indicated that he became employed as a

custodian for the respondents in about 2007.  The parties
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stipulated that the claimant sustained a compensable injury

on March 27, 2012.  The claimant testified that he fell

several feet backwards from a ladder and bounced on the

surface floor.  Diagnostic testing after the compensable

injury showed a rib fracture and transverse process

fractures at several areas in the claimant’s thoracic and

lumbar spine.  The claimant also sustained a laceration to

his left fourth finger.  The claimant treated with Dr. Dow

and Dr. Braden, and he received occupational therapy.  

The parties stipulated that the claimant reached the

end of his healing period and maximum medical improvement

on August 16, 2012.  The respondents accepted and began

paying a 21% anatomical impairment rating assessed by Dr.

Braden.  The claimant returned to work for the respondents

but testified that he suffered from chronic pain and was

physically unable to carry out his former work duties as a

custodian and maintenance employee.  The claimant testified

that he was reprimanded on at least one occasion for taking

a break as a result of his chronic pain.  The claimant

received a scheduled annual raise in January 2013 but was

terminated in April 2013 as a result of a “business

decision” by the respondents.  
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The respondents argue that the claimant is precluded

from receiving any amount of wage-loss disability benefits

in excess of the 21% anatomical impairment assigned by Dr.

Braden.  The respondents cite Ark. Code Ann. §11-9-

522(b)(2) supra and correctly state that the claimant

returned to work after Dr. Braden’s release.  Nevertheless,

Ark. Code Ann. §11-9-522(b) prohibits a claimant from

receiving wage-loss only “so long as” he has returned to

work.  See J B Drilling Co. v. Lawrence, 45 Ark. App. 157,

873 S.W.2d 817 (1994), citing Belcher v. Holiday Inn, 43

Ark. App. 157, 868 S.W.2d 87 (1993).  The instant claimant

did not leave work voluntarily but instead was terminated

by the respondents in April 2013.  We find in the present

matter that the claimant was not “returned to work” after

April 30, 2013, so that the claimant is not barred from

receiving wage-loss disability benefits.  

The Full Commission finds that the claimant sustained

wage-loss disability in the amount of 35%.  We recognize

Dr. Braden’s letter to the respondents’ attorney wherein

Dr. Braden stated that there were no work restrictions

necessary as a result of the claimant’s condition.  The

Commission has the authority to accept or reject a medical



HELDERMAN - G202702 15

opinion and the authority to determine its probative value. 

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d

878 (2002).  In the present matter, the Full Commission

finds that Dr. Braden’s failure to assign work restrictions

is entitled to minimal evidentiary weight.  We reiterate

that the claimant sustained a traumatic injury after

falling backwards several feet from a ladder.  Dr. Braden

subsequently assigned the claimant a significant anatomical

impairment in the amount of 21% as a result of fractures to

several levels of the claimant’s thoracic and lumbar spine. 

We find that the claimant was credible in describing

chronic pain as a result of his compensable injury and

permanent anatomical impairment, and that the claimant’s

chronic pain affected his ability to perform his work for

the respondents.  The Full Commission also notes that Dr.

Dow advised the claimant to “avoid activities that cause or

worsen the pain.”  The claimant testified that his duties

as a maintenance worker and custodian aggravated his post-

injury chronic pain.  

Additionally, the Full Commission recognizes Dr.

Braden’s correspondence to the respondents’ attorney

wherein Dr. Braden attributed the claimant’s pain to
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“degenerative changes in his lumbar spine” rather than the

compensable injury.  There is no probative evidence of

record supporting Dr. Braden’s statement in this regard. 

There is no evidence of record demonstrating that the

claimant suffered from any restrictions in his physical

capabilities before the March 27, 2012 compensable injury. 

The claimant had been assigned no amount of permanent

anatomical impairment before the compensable injury but now

has a permanent anatomical impairment in the amount of 21%. 

Dr. Dow noted in October 2012 that the claimant was

suffering as a result of the compensable injury.  Dr. Dow

did not attribute the claimant’s pain to a lumbar

degenerative condition.  

The Full Commission finds that the claimant has a

limited education and a work history of mostly unskilled

manual labor.  The claimant is age 60.  A lack of interest

in returning to work or a negative attitude impedes an

assessment of an employee’s loss of earning capacity. 

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).  In the present matter, however, the claimant is

interested in returning to work.  The record corroborates

the claimant’s testimony that he has looked for gainful
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employment in numerous places after being let go by the

respondents.  Because of the claimant’s stable work history

and his motivation to find suitable employment, we find

that the claimant sustained wage-loss disability in the

amount of 35%.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he sustained

wage-loss disability in the amount of 35%, exceeding the

claimant’s 21% permanent anatomical impairment.  The

claimant proved by a preponderance of the evidence that the

March 27, 2012 compensable injury was the major cause of

his 21% permanent anatomical impairment and 35% wage-loss

disability.  The claimant’s attorney is entitled to fees

for legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing on appeal, the claimant’s

attorney is entitled to an additional fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

         I dissent from the majority opinion finding that

the claimant has proven entitlement to 35% wage-loss above

his anatomical impairment of 21%.

         Our statutory provision for determining wage-loss

states that “so long as an employee, subsequent to his or

her injury, has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable

offer to be employed at wages equal to or greater than his

average weekly wage at the time of the accident, he or she

shall not be entitled to permanent partial disability

benefits in excess of the percentage of permanent physical

impairment established by a preponderance of the medical

testimony and evidence.”  Ark. Code Ann. §11-9-

522(b)(2)(Repl. 2002).  In strictly construing this

statutory provision, the court has found that a worker who
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has returned to work or who has had a bona fide offer of

employment at the same or equal wages is not entitled to

wage loss benefits above his anatomical impairment.  See,

Ball v. Wynne Public Schools, 2014 Ark. App. 313, ___ S.W.__

___ (2014); see also, St. Edward Mercy Center v. Gilstrap,

2014 Ark. App. 306, ___ S.W.__ ___ (2014).  However, the

court has made an exception to this statutory provision for

an injured employee who has returned to work only to later

lose his job due to no fault of his own.  The court has

supported this exception based on the “so long as” language

contained within Ark. Code Ann. §11-9-522(b)(2).  See also,

J B Drilling Co. v. Lawrence, 45 Ark. App. 157, 873 S.W.2d

817 (1994); and, Belcher v. Holiday Inn, 43 Ark. App. 157,

868 S.W.2 22 (1993).  Therefore, while I acknowledge that

Ark. Code Ann. §11-9-522 does not act as an absolute bar to

a subsequent award of wage-loss benefits where a claimant

who has returned to work at the same or greater wages

following his injury, later loses that employment for

reasons beyond his control, I note that the injured employee

must still prove that his compensable injury is the major

cause for any disability he claims above his permanent

physical impairment.  See, JB Drilling Co. v. Lawrence,

supra; Belcher v. Holiday Inn, supra.  Moreover, the
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claimant must seek a reconsideration of wage-loss benefits

based on “facts occurring since” the original disability

determination or, more commonly stated, a change in

circumstances.  Ark. Code Ann. §11-9-522(5).

         The record provides that at the end of his healing

period, the claimant reported to Dr. Braden that his

symptoms associated with his compensable injury had

“completely resolved.”  Thus, Dr. Braden released the

claimant to unrestricted duty.  The record confirms that the

claimant returned to work for the respondent-employer at the

same wages following his August 16, 2012 release by Dr.

Braden, and that he was able to perform the functions of his

employment for eight months thereafter.  The record further

demonstrates that the claimant received an annual raise

during the eight months that he worked for the respondent-

employer subsequent to his injury.  Based on these two

undeniable facts standing alone, the claimant would have

failed to prove that he is entitled to wage loss above his

anatomical impairment according to the provisions of Ark.

Code Ann. §11-9-§11-9-522(b)(2).  However, because it is

true that the claimant was not subsequently discharged from

his employment with the respondent employer due to any

misconduct on his part, he is eligible for reconsideration
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of permanent benefits pursuant to the provisions of Ark.

Code Ann. §11-9-522(d).  

         Based, in part, on the claimant’s uncorroborated

testimony that notwithstanding that he returned to his same

job at the same rate of pay he is unable to perform his

former duties due to his compensable injury, the majority

awarded the claimant 35% wage-loss. 

         In order to accept the claimant’s testimony that

his inability to perform his former employment activities is

due primarily to his compensable injury, however, one would

have to completely ignore Dr. Braden’s objective medical

opinion that the claimant could return to the same type of

work without restrictions following his medical release.  In

view of the fact that uncorroborated testimony of an

interested party is always considered to be controverted, 

Burnett v. Philadelphia Life Insurance Co., 81 Ark. App.

300, 101 S.W.3d 843 (2003), I cannot assign more weight to

the claimant’s own biased testimony over Dr. Braden’s

objective medical opinion concerning the nature and source

of his alleged current debilitating symptoms.  

         Moreover, it is Dr. Braden’s stated opinion, based

on his treatment of the claimant to include objective

medical testing, that the claimant’s current problems are
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related to his pre-existing degenerative disk disease and

lumbar spondylosis - period.  The claimant, however, appears

to argues otherwise.  

         It is well-established that the Commission has a

duty to translate the evidence on all the issues before it

into findings of fact.  Stone v. Dollar General Stores, 91

Ark. App. 260, 209 S.W.3d 445 (2005); Weldon v. Pierce Bros.

Const. Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996). 

Moreover, the Commission has the authority to resolve

conflicting evidence and this extends to medical testimony. 

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the medical

evidence as it does any other evidence, and the resolution

of any conflicting medical evidence is a question of fact

for the Commission to resolve.  Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v.

Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989). 

         However, the Commission may not arbitrarily      

disregard medical evidence or the testimony of any witness.  

Hill v. Baptist Med. Ctr., 74 Ark. App 250, 48 S.W.3d 544    

(2001).  
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          “Objective findings” are those that cannot come

under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102(16).  Moreover, objective medical evidence, while  

necessary to establish the existence and extent of an      

injury, is not necessary to establish a causal relationship  

between the injury and the work-related accident.  Wal-Mart  

Stores, Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522 

(1999).  There is no requirement that medical testimony be   

expressly or solely based on objective findings, only that   

the record contain supporting objective findings.  Swift-    

Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857     

(1998). 

         I note that, while the claimant’s injuries were     

initially substantial, they were primarily fractures that    

eventually healed.  Thus, the claimant’s were acute injuries 

in the truest sense of the word.  Moreover, Dr. Braden was   

aware of the severity and extent of the claimant’s injuries  

when he released the claimant with no restrictions.

         The majority credited the claimant’s testimony that

his condition has worsened since he last worked, and that

residual symptoms from his compensable injury currently 

impede his ability to return to the same manual-type      

employment activities that he once performed.  I do not      
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dispute (nor did Dr. Braden) that the claimant may, in fact, 

have disabling symptoms that prevent him from returning to   

the same type of employment that he performed at the time of 

his compensable injury.  However, that the claimant’s      

current level of disability is due primarily to his healed   

fractures is, to me, not plausible, especially in view of    

the claimant’s numerous other health problems, several of    

which are potentially disabling.  In addition, the mere fact 

that the claimant inquired about Social Security Disability  

benefits two years prior to his compensable injury supports  

the conclusion that the claimant obviously considered      

himself totally disabled due to unrelated health conditions  

well prior to his compensable injury. 

         Due to the above and foregoing, I cannot assign

more weight to the claimant’s subjective testimony

concerning the cause of his complaints than to Dr. Braden

objective medical opinion that any disability from which the

claimant may currently suffer is NOT the result of his

compensable injury.  Giving more probative value to Dr.

Braden’s opinion over that of the claimant, I find that the

claimant has failed to show that his compensable injury of

March, 2012, is the major cause of any current disability
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that he may suffer.  Therefore, I must respectfully dissent.

                               
 KAREN H. McKINNEY, Commissioner


