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CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 7, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on May 29,
2013, and contained in a pre-
hearing order filed that same
date, are hereby accepted as
fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the
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evidence that he suffered a compensable
injury to his back while working for
respondent on February 15, 2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion denying the

compensability of the claimant’s February 15, 2012 back

injury.  I would award benefits.

The claimant and his supervisor both testified

that he injured his back while transferring shingles

from one stack to another.  Dr. Barnes’ records and

testimony also show that the claimant consistently

reported this history as well.  Despite some playful and

distracting comments to the claimant’s physical

therapist, and one error which Dr. Barnes sufficiently

explained, the record substantially supports a finding

that the claimant was injured at work moving shingles on

February 15, 2012.  

The claimant was the general manager of his

family’s roofing business, which meant that he did any

and all of the tasks necessary to keep the business

running, including managing inventory in their

warehouse.  On February 15, 2012, he went to his office

first, and then Robert Davis, the husband of the owner

and therefore stepfather to the claimant, who managed

the warehouse, called to ask him to move some surplus
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shingles while Davis was out.  Davis was in his sixties,

while the claimant was in great physical shape, “at that

time.”  When he arrived, there were thirty to forty

bundles of shingles of all different types, which needed

to be sorted and moved for return.  The bundles were

wrapped in plastic and weighed sixty to eighty pounds

each.  He had to separate the unopened bundles from

opened ones.  The opened bundles were placed in the

warehouse inventory for reuse. Up until that date, the

claimant had no physical limitations. Davis’ testimony

was essentially the same.

The claimant explained that he had been

carrying two bundles at a time, and he was about three-

quarters finished with the job, when he stumbled.  He

“got twisted up carrying the weight and ... fell to the

ground.”  He had the immediate sensation that he had

torn something in his back.  He immediately stopped,

thinking that he had torn a muscle in his back.  He

called Davis immediately and asked for a ride to his

lodging, so that he could rest to see if it helped. 

Davis picked him up immediately.  Davis stated that he

thought they should go to the hospital, but the claimant

did not want to pay the high deductible for an emergency
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room visit. 

Davis testified that the claimant called him

to say that he had hurt his back.  He returned to the

warehouse, because the claimant had said he might have

torn something, and Davis did not want him to do

anything else.  When he arrived, the claimant was

“hurting pretty bad.”  When Davis suggested the

hospital, the claimant said no, because he had a high

deductible.  Davis took the claimant to his lodging and

returned to the warehouse to finish the work.  Davis

informed the owner of the injury that day.

On that date, the claimant spoke to Todd

Kowalski, who was the employee who could do the

claimant’s inspections. Kowalski took over his job

duties for the next several months, because the claimant

could not recover from his injury.  The claimant stated

that he attempted to return to work but was

unsuccessful, because “I was just incapable of doing

it.” Kowalski took over all of the claimant’s work.  His

symptoms “waxed and waned.”  He would awaken with no

pain, but a couple hours later he would have spasms in

his left leg that made him unable to walk.  Other days

he would be fine.  He felt there was never more than
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twenty-fours in between his episodes of pain.  He had

the most spasms at night.

In early March, he sought medical treatment,

because he was not getting better.  His mother, who

owned the company, set him up with Dr. Barnes, whose

first available appointment was April 19, 2012.  He saw

Dr. Barnes’ nurse practitioner that day. The notes from

that day indicate that the claimant fell at home, but

that was inaccurate.  He stated that the conversation

about his history was very limited, that he stated that

he fell at the shop and wanted an injection to see if it

would fix his back pain.  He indicated that it happened

at work.  He recalled saying that it happened several

weeks ago.  He mentioned that he had back pain from a

car accident twelve years ago.  He did not say that

there was no precipitating event to his current

symptoms.  He did have radiating pain.  The claimant did

not have a shop at his home.  He stated that all the

documentation, including AFLAC, Chesapeake and the

emergency room, refers to the accident happening at the

shop, not at home.

Dr. Barnes testified that the first time he

saw the claimant was May 15, 2012.  The claimant had



Hartman - G300315 7

seen his nurse practitioner on the first visit in April. 

Having his nurse practitioner see acute patients allowed

them to get an appointment more quickly than waiting for

him.  When he saw the claimant in May, he reviewed the

April 19 office visit record.  He actually reviewed the

record on April 19 as well, to make sure there was

nothing he needed to tell the nurse practitioner to do.

There was nothing he wanted to change on April 19.  He

did not review for accuracy of what was said in the

visit, because he was not there to hear it.

The April 19, 2012 note states the nurse

practitioner saw the claimant, that the injury occurred

at home, and that he had lumbar pain.  He was given an

injection.

On May 7, 2012, the claimant presented to the

emergency room with back pain, related to a fall.  He

was diagnosed with a herniated nucleus pulposus at L4-5

and left lumbar radiculopathy. He had muscle spasms.  He

reported tripping and falling that day. CT scans showed

damage at L4-5 and L5-S1.

On May 8, 2012, an MRI was performed which

showed a disc protrusion more towards the left side at

L4-5 with foraminal and lateral recess narrowing and
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possible nerve root compression; right-sided disc

protrusion L5-S1 with narrowing of the lateral recess

and right foramen; and a minimal disc bulge and

posterior element hypertrophy and mild biforaminal

narrowing at L3-4 bilaterally with no definite disc

protrusion at that level.

The May 14, 2012 note shows that the claimant

fell at home in his shop.  Dr. Barnes saw the claimant

on that date, and diagnosed a herniated lumbar disc. 

Dr. Barnes testified that the information in the May 14

note, that the claimant fell at home in his shop, would

have been pulled from the April 19 note, automatically. 

Dr. Barnes recalled that, at the May visit, the claimant

said that he fell.  Dr. Barnes did not ask him where it

occurred.  His complaints were similar but more severe

in May compared to April.  His symptoms were back pain

with radiation into his leg.  The May note does not

mention radiation, but that information was

automatically populated from the April note.  Dr.

Barnes’ diagnosis was that it was more than likely a

herniated disk, based upon the MRI and his symptoms.  He

sent the claimant to Dr. Ipsen, an orthopaedic spine

surgeon, on May 14.  Dr. Barnes recalled that one of the
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reasons for sending the claimant to Dr. Ipsen was the

fact that the claimant had radiating pain into his leg. 

The May note had April information which was not

updated. 

The claimant saw Dr. Ipsen on May 18, 2012. 

Dr. Ipsen noted that the injury was the result of a

fall.  Dr. Ipsen’s note states that the claimant had a

herniated nucleus pulposus at L4-5, left, and L5-S1,

right.  He had lumbar degenerative disc disease,

neuroforaminal spinal stenosis at L4-5, left, and

moderate to severe lumbar radiculopathy.  He planned a

L4-S1 anterior and posterior lumbar fusion with complete

left L4-5 facectomy and decompression.

Dr. Ipsen performed a multilevel back fusion

on May 29, 2012.  The claimant stated that at the time

of the hearing, he had not been released and did not

expect to be released for six months to a year after the

surgery. 

The claimant underwent physical therapy after

the surgery.  In those records, there are notations

concerning some comments he made in an attempt to flirt

and joke with the female staff at the therapy clinic. 

He testified that these were jokes, and that the fact
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remained that he hurt himself at work in the manner to

which he testified. 

On another physical therapy document, for

patient information, dated August 15, 2012, there are no

jokes.  He indicated that he had a work accident, and

that his symptoms for which he was receiving therapy

began on May 29, 2012, which was actually the surgery

date.

Dr. Barnes testified that he saw the claimant

again on June 13, 2012.  He completed the patient

history, stating that the claimant had surgery and was

doing better.  He noted that there was an error, in that

the note stated that the claimant’s problems started two

weeks prior, when obviously, the claimant had been

treating with him for two months at that point.  At the

June appointment, Dr. Barnes’ focus was the symptoms the

claimant was experiencing post-operatively.  Dr. Barnes

completed an AFLAC form on that date, indicating some

details of the injury and treatment.  He did not

complete the part indicating the date of injury.  He did

not know who did.

Dr. Ipsen saw the claimant again on August 6,

2012, noting that the claimant was to have physical
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therapy and to use a bone stimulator. 

Dr. Barnes saw the claimant again on September

10, 2012.  He completed the history.  At that visit, he

had unrelated issues and brought up paperwork as well. 

The history has an error concerning the date of injury. 

He explained that the records system populates the

information in a new note from prior notes, and although

the doctor and his staff try to correct errors, the

system makes that difficult to do.  His main issues on

that date were unrelated to his back injury.  They did

take care of his disability paperwork at that time.  Dr.

Barnes entered the information that the claimant fell on

May 7, 2012.  

Dr. Barnes completed the portion of the

Chesapeake Life Insurance document indicating the

particulars of the claimant’s injury and diagnosis on

September 11, 2012.  He pulled the injury date, May 7,

2012, out of the records or from what the claimant

reported.  He indicated that the injury did not occur at

work, based upon the records and the nurse

practitioner’s notes.

The last visit Dr. Barnes had with the

claimant was March 26, 2013 for a follow-up for his
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back.  He noted the claimant had a good result from his

surgery.  He wrote that the claimant fell at his place

of employment on February 15, 2012.  On that date, Dr.

Barnes created an addendum to the records to show that

the claimant’s injury occurred when he fell at work, not

at home.  He explained:

This came from Mr. Hartman.  He - he had come
in on the 3/26 visit and had said that what
was stated in the medical records was
incorrect.  And that he said that it - that
his fall did happen in his place of employment
and that’s why I put that addendum to that.
We’re no longer able to line things out with
paper charts anymore, so the only thing I can
do is put an addendum.  So I went back to the
first not saying that he stated it was -
stated incorrect with [the nurse
practitioner’s] note and I put an addendum to
that... And I told him what I was going to put
in there. And showed him what I was going to
try to do to correct the problem.

Dr. Barnes stated that this was not the first

time one of his patients had pointed out an error in a

note.  Once a note is signed, which occurs on the date

it was made, the only way to make a correction is

through an addendum.

The claimant stated that he did not tell Dr.

Barnes to change his medical records to show that he was

hurt at work.  He did not tell Dr. Barnes’ staff to do

that.  He did ask Dr. Barnes about the physician’s
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assistant’s notes, because he did not recall having a

conversation with her about all the things noted, since

all he said was that he got hurt at the shop and needed

a shot.  He thought it was an error that her record

showed that he was hurt at home.  The first time he told

Dr. Barnes that he was hurt at work was the first time

he met Dr. Barnes, which was his second visit to the

clinic.

The claimant was aware that he had two years

to file a claim, and he believed that the carrier would

be responsible for a percentage of his wage.  He was not

aware that the carrier would be responsible for his

medical care and future disability. He was not aware

that he needed to report the injury right away or that

by reporting he would get more than a portion of his

wages while he was off work.  He had never filed a claim

before that and had no one to walk him through the

process.  His mother, the owner, provided whatever he

needed, and he needed to get well and back to work as

fast as possible.  He learned after his surgery what

process he should have followed.

The claimant credibly testified that he fell

at work, while engaged in employment services.  He
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reported the injury to the warehouse manager who

reported the injury to the business owner.  Out of

ignorance, the claimant did not pursue a workers’

compensation claim, and the owner did not either.

Unfortunately, in an apparent attempt to joke

and flirt, the claimant made some comments in his

physical therapy records which are contrary to his true

history.  These comments were obviously not intended to

reflect any truth about the claimant’s experience, and

as such, they do not impact the credibility of any of

the testimony or records in this claim.

The medical records show that claimant had low

back pain on April 19, muscle spasms in the emergency

room on May 7, herniated and protruding discs on May 8,

and on May 29 surgery showed that disc damage. 

The claimant was able to work until February

15, when he injured his back.  The claimant and the

warehouse manager credibly testified that the injury

occurred on February 15, 2012.  The claimant

consistently reported a fall and the same, but

increasing, symptoms.  Because the claimant was not

getting medical treatment through a workers’

compensation carrier, there was no focus on the work-
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relatedness of the injury.  Dr. Barnes’ records contain

numerous errors, which Dr. Barnes identified and related

to the nature of the computerized records system. 

On May 7, 2012, when the claimant sought

emergency care, the notes reflect that he fell that day. 

This is explained as an entry error, since the claimant

had already sought treatment for the same complaints on

April 19, 2012.

I would award the claimant medical benefits

for the treatment he received from Dr. Barnes’ clinic,

from Dr. Ipsen, and from the hospital where his surgery

and physical therapy were performed, as well as

temporary total disability benefits from the date the

claimant was taken off work by Dr. Barnes’ clinic until

a date yet to be determined.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


