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OPINION FILED SEPTEMBER 3, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PETER O. THOMAS,
JR., Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 26, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission   
    has jurisdiction over this claim.

2.  The stipulations agreed to by the parties are   
    hereby accepted as fact.

3.  The claimant has proven, by a preponderance of  
         the evidence, that he sustained compensable     
         injuries to his head, neck, and right shoulder
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    which arose out of and during the course of his 
    employment as the result of a specific incident 
    identifiable in time and place of occurrence

         on February 29, 2012, entitling him to all      
         appropriate workers’ compensation benefits.

4.  Respondents are responsible for all hospital,   
    medical, and related expenses resulting from    
    the claimant’s February 29, 2012, injuries,     
    and, respondents remain responsible for         
    continued, reasonably necessary medical         
    treatment.

 5.  The claimant is entitled to temporary total     
    disability benefits at the rate of $584.00 per  
    week beginning March 1, 2012, and continuing    
    through at least January 30, 2014, which is the 
    last medical report of record.

6.  The date that the claimant reached maximum      
         medical improvement, as well as claimant’s      
         entitlement to additional temporary total       
         disability, if any, requires further            
         development of the medical evidence and is
         specifically reserved.

7.  Respondents are entitled to a credit or offset  
         for any days that the claimant worked for the   
         employer herein after February 29, 2012.  In
         addition, respondents are entitled to a credit  
         or offset for any periods of time that the      
         claimant received unemployment compensation     
         pursuant to Ark. Code Ann. §11-9-506.

8.  Claimant’s entitlement to permanent disability  
         has been specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 26, 2014 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

                                        
Commissioner McKinney dissents.

DISSENTING OPINION

         While I agree that it is well-established that

an employee injured while taking a bathroom break has

been considered to be within the course of that

employee’s employment, see, Collins v. Excel Specialty

Prods., 347 Ark. 811, 819, 69 S.W.3d 14, 20 (2002), I

further agree that it is the Commissions duty to look at

the facts peculiar to each individual case when deciding

issues of employment services.  Texarkana Sch. Dist. v.

Conner, 373 Ark. 372, 284 S.W.3d 57 (2008).  As it is

clear from the facts of this case that the claimant was

not performing employment services at the time of his

injury, I must respectfully dissent from the majority

opinion finding that the claimant’s injury was

compensable. 

         The facts are undisputed.  The claimant struck

his head on the door of his truck when his truck was

struck by another truck backing up.  The claimant had
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stepped outside of his truck and was standing on the

running board when this incident occurred.  The claimant

testified that he had stepped out of his truck and onto

the running board in order to see if the truck with

which he was supposed to rendevous was in the parking

lot of the truck stop at which they were designated to

meet.  The claimant stated that the windows of his truck

were too fogged up by the inclement weather for him to

see out.  The claimant admitted, however, that while he

was outside of his truck standing on the running board

looking for the other truck, he urinated.  

         According to the claimant, he emptied his

bladder in said fashion because he had an “emergency

going on.”  Moreover, the claimant stated that it was

raining so hard at the time that visibility was too poor

for anyone to have seen him engage in this activity.  It

stands to reason, therefore, that it was raining too

hard for the claimant to spot the other truck, whether

he was inside or outside of his truck’s cab when he was

looking, and it fails to explain why the claimant did

not just call dispatch for the location of the other

truck.

         The claimant indicated that relieving himself

while standing outside on his truck’s running board in

the parking lot of a truck stop so crowded with trucks



HARRIS - G201889    6

that there was no place to park was an “emergency”

situation.  Furthermore, the claimant testified that he

could not leave his truck to use a nearby public

restroom because he would have been “abandoning” his

truck and this would have constituted parking his truck

illegally.  However, the claimant admitted that he was

caught in a grid-lock, completely stopped at the time,

hemmed in on all sides by other trucks unable to move

and with no place to go.  Moreover, the claimant’s

testimony contradicts that of VP of safety for the

respondent-employer, Marlon Hilton, who stated that the

claimant would not have violated company policy by

leaving his truck to use the public restroom had he

secured his truck first.  He further stated that

urinating in public was an unacceptable practice for

their drivers.

         At the time of his accident, the claimant was

engaged in an activity that is illegal in all 50 states. 

Moreover, this illegal act exposed the respondent-

employer to potential liability.  Thus, I am inclined to

agree that, under the particular facts and circumstances

of this claim, the claimant  urinating in a parking lot

full of other trucks and drivers falls outside a work

activity that would in any way benefit the respondent-

employer.  In addition, the claimant failed to present



HARRIS - G201889    7

evidence that his was a true emergency in that he

presented no evidence of a medical condition that would

force him to urinate off of the side of his truck with a

public restroom nearby.  Thus, the claimant has failed

to carve out a “truck driver exception” to the law in

this case.

         Furthermore, this activity constituted a break

in the chain of causal connection between the claimant’s

job duties and his injury, and was, therefore, “not the

kind of injury risk that should be bourne by the

Respondent.”  See, generally, Hubbard v. Wilson, 1996

AWCC 291 (E019509 & E209198; Opinion Filed on November

25, 1996).  

         Finally, the law judge, and now the majority,

seem to suggest that the claimant’s actions were

justifiable because extreme circumstances sometimes call

for extreme action.  Just because the claimant’s actions

may have been an acceptable practice to some does not

mean that a truck driver urinating from his truck in the

middle of a crowded parking lot absent a legitimate

medical reason to do so, even in the driving rain,

constitutes a reasonable act under any law as such an

act is considered indecent and, therefore, against

public policy.  Moreover, I am curious to know whether

the law judge, and now the majority, would hold to the
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same view had the claimant been a woman urinating off

the side of her truck under the same set of

circumstances.   

         For these reasons, I must dissent from the

majority opinion finding that the claimant was

performing employment services at the time of his

accident.  

                                
                                                       

                              KAREN H. McKINNEY, Commissioner


