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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F612080

JUSTIN GRIFFITH,
EMPLOYEE                         CLAIMANT

UNION DRILLING, INC.,
EMPLOYER                                   RESPONDENT #1

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER                          RESPONDENT #1

SECOND INJURY FUND                         RESPONDENT #2

DEATH & PERMANENT TOTAL                    RESPONDENT #3
DISABILITY TRUST FUND     

OPINION FILED OCTOBER 15,  2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents #1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondents #2 and #3 represented by the HONORABLE
CHRISTY KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed June 9, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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     1.   The stipulations agreed to by the parties      
          at the pre-hearing conference conducted on     
          September 19, 2013, and contained in a         
          pre-hearing order filed September 19,          
          2013, are hereby accepted as fact.

2.   The claimant has proven by a preponderance     
          of the evidence that he is entitled to         
          additional medical treatment in the form       
          of injections recommended by Dr.               
          Blankenship and performed by Dr. Cannon,       
          physical therapy recommended by Dr.            
          Blankenship, additional MRI that has been      
          recommended by Dr. Blankenship, and a referral 
          to Dr. Regina Thurman that has been            
          recommended by Dr. Blankenship.

3.   The respondents shall reimburse the            
          claimant for his out of pocket                 
          prescription expenses as he has proven by      
          a preponderance of the evidence that they      
          are reasonable and necessary medical           
          treatment for his compensable injury.

4.   The claimant has proven by a preponderance     
          of the evidence that he is entitled to         
          temporary total disability benefits from       
          September 6, 2012, to a date yet to be         
          determined.

5.   The claimant has proven by a preponderance     
          of the evidence that his attorney is           
          entitled to an attorney’s fee that is          
          commensurate with the benefits awarded         
          herein and the Arkansas Workers’               
          Compensation Act.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the June 9,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that he is entitled to

additional medical treatment as recommended by Dr.

Blankenship, to reimbursement for out-of-pocket expenses

for prescription medication, and to additional temporary

total disability benefits from September 6, 2012,

through a date yet to be determined.  My carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to prove that he is

entitled to additional medical treatment, reimbursement

for prescription medications, and to additional

temporary total disability benefits.

          It is undisputed that the claimant sustained a

compensable work-related back injury in October of 2006. 

It is further undisputed that the claimant sustained an

anterior wedge or teardrop fracture of his L5 vertebrae
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as a result of that injury.  And, although the

respondents have, according to their right to do so,

controverted certain benefits over the course of this

claim, the record shows that the claimant has received

reasonably necessary medical treatment for his injury. 

The record shows that part of that medical treatment

included treatment recommended by Dr. Blankenship, i.e.,

the claimant’s September 24, 2012, LESI performed by Dr.

Cannon.  In addition, the record demonstrates that the

respondent-carrier continued to pay for prescription

narcotic pain medications for several years.  

          Respondents No. 1 argue on appeal that the

medical treatment which the claimant seeks in order to

treat his minor injury from eight years ago is not

reasonable nor is it necessary.  I agree.

          In considering all of the medical opinions

presented in this claim, combined with objective

diagnostic studies, I find that more weight should be

given Dr. Peeples’ medical opinion than to Dr.

Blankenship’s opinion.  

          Objective diagnostic studies show that the

claimant sustained a minor teardrop fracture at L5 in

2006 which, according to all medical opinions expressed

in this claim, should have fully healed within a year of

its occurrence.  In fact, more recent diagnostic studies
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show that the claimant’s spine is stable.  Yet, the

claimant has continued to complain of continuing,

worsening pain throughout the course of his treatment. 

Furthermore, the claimant consistently asserts that none

of the medical treatment he has received since 2006 has

effectively treated his subjective complaints of pain. 

While the claimant may, in fact, suffer from back pain

unrelated to his teardrop fracture, the preponderance of

the evidence in this claim shows that he reached maximum

medical improvement for his 2006 injury in November of

2010, and that no further treatment for that injury is

necessary. 

          The claimant’s MRI studies have consistently

shown that he has degenerative disc disease in his

lumbar spine which can cause pain.  Dr. Holder released

the claimant at maximum medical improvement with a 0%

permanent physical impairment rating for his 2006 injury

in November of 2009, at which time he felt the claimant

needed no additional medical treatment for his reported

back pain.  Moreover, Dr. Holder opined that the

associated restrictions and limitations noted on the

claimant’s Form AR-3 were associated more with his

degenerative changes than to the reported injury, since

an MRI from November, 2009 showed degenerative changes

of the facets of the lower spine.  Dr. Holder stated
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this his medical opinion was stated within a reasonable

degree of medical certainty.

          Likewise, in May of 2011, Dr. Calhoun opined

that, even with the claimant having been incarcerated,

any problems from a fracture in 2006 should have

resolved by now.  Furthermore, Dr. Calhoun opined that

further pain management or physical therapy would not

benefit the claimant with regard to his 2006 work-

related injury, and that the claimant had needed no

further medical treatment for that injury since

September of 2010.  

          In the 56 page report of his review of the

claimant’s medical records, Dr. Peeples stated without

equivocation that the objective medical findings in this

claim do not support the claimant’s continuing

subjective complaints of pain.  Moreover, Dr. Peeples

opined that the claimant’s allegations of worsening

symptoms without response to treatment are signs of

behavioral issues that have gone unaddressed by Dr.

Blankenship and Ms. Findley.

          Finally, Dr. Blankenship admitted that the

claimant’s pain complaints are subjective, and he agreed

that his teardrop fracture should have healed within a

year.  Furthermore, Dr. Blankenship confessed that,

without having seen the claimant in three years, it is
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impossible for him to state with absolute certainty

whether he still feels that the claimant’s current

complaints are related to his 2006 work-injury.

          I note that, based on certain information

concerning his past activities, the claimant cannot be

considered credible with regard to his subjective

complaints of pain or his need for narcotic pain

relievers.  This is supported by the fact that the

claimant gave an unreliable effort on his functional

capacity evaluation, and that he has shown other signs

of malingering throughout his treatment. 

          Notwithstanding their differences regarding

continuing treatment, all of the physicians in this

claim, treating or otherwise, agree that the claimant

suffers from degenerative disc disease and that his

work-related injury, a minor endplate fracture, should

have healed within the first year following his injury. 

Therefore, the claimant has failed to prove by a

preponderance of the evidence that his current

subjective symptoms are causally related to his 2006

injury, especially in view of the fact that the

claimant’s most recent diagnostic studies show that the

claimant’s spine is stable at the level of injury. 

Moreover, since the claimant admits that his use of

narcotic medications and/or other treatment modalities
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for his pain have been ineffective, he has failed to

prove that this treatment was or is reasonably necessary

for the treatment of his compensable back injury. 

Further, I note that the preponderance of the evidence

in this claim indicates that any current symptoms from

which the claimant may now suffer are due to his

degenerative disc disease, as opposed to his 2006

injury.  Therefore, the claimant has failed to prove

that the respondents No. 1 are liable for any out-of-

pocket medical expenses that he now claims.  Finally,

because the claimant has failed to show that his ability

to work is affected by his 2006, minor, work-related

fracture injury, the claimant has failed to prove that

he is entitled to additional temporary total disability

pursuant to that injury.  Rather, the preponderance of

the evidence in this claim is consistent with Dr.

Peeples’ opinion that “the resumption of treatment by

Dr. Blankenship and Nurse Findley is based on subjective

complaints of pain unexplained by a stable healed minor

fracture and (genetically controlled) multilevel

degenerative changes.”  Therefore, an award of

additional medical treatment, as well as reimbursement

for out-of-pocket medical expenses and additional

temporary total disability benefits is unwarranted in
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this case.  Accordingly, I must dissent from the

majority’s award. 

                        ________________________________
                              KAREN H. McKINNEY, Commissioner


