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OPINION AND ORDER

Respondents appeal the opinion of an

Administrative Law Judge filed on March 7, 2014, finding

that the claimant is entitled to any reasonable and

necessary medical treatment growing out of his September 22,

2007, compensable injury, as directed and ordered by Dr.

Campbell, and to 15% wage-loss above his 6% anatomical

impairment rating.  The Administrative Law Judge also made a

finding sua sponte concerning the end of the claimant’s

healing period.  Our carefully conducted de novo review of

this claim in its entirety reveals that the claimant has
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failed to prove by a preponderance of the evidence that he

is entitled to additional medical treatment for his 2007

injury, or that he is entitled to wage-loss above his

permanent physical impairment rating. 

As a preliminary matter, we note that the

claimant, who was pro se, failed to submit a Brief on

appeal.  In addition, the claimant failed to produce any

medical records prior to the hearing. 

The record reveals that the claimant sustained an

injury on September 22, 2007, primarily to his neck, when a

heavy piece of metal fell and struck him on the head.  The

only related medical records submitted that are fairly

contemporaneous with the claimant’s September, 2007,

accident are two Physician’s Reports (Form AR-3) from Dr.

John Williams: one dated October 14, 2007, and the second

dated November 1, 2007.  The first of these reports reflects

that the claimant sustained a muscle strain and a

concussion, reportedly as a result of his work-related

accident.  The second report indicates that the claimant

suffered no permanent physical impairment as a result of

this injury.  Therefore, Dr. Williams returned the claimant

to work with no restrictions.
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Thereafter, the record is devoid of medical

reports until February 28, 2011, when the claimant saw Dr.

Joyce Reed for an unrelated issue.  In her report of that

treatment, Dr. Reed stated that, apart from his complaint of

nausea, diarrhea, and a rash, the claimant had “otherwise

generally been healthy.”

The next medical record is dated March 2, 2011,

from Dr. Stanley Sides, who was assessing the claimant for

cancer.  According to Dr. Sides, the claimant reported that

he had been in perfect health until a couple of weeks prior

to that appointment.  The claimant denied having headaches

or neck stiffness at that time.  

On May 3, 2012, the claimant was evaluated by Dr.

Steven L. Cathey with the Central Arkansas Neurosurgery

Clinic.  In his Clinic Note of that visit, Dr. Cathey stated

as follows:

HISTORY: Mr. Grays is a 46-
year-old ... male and a
construction worker from
Morley, Missouri. He is here
today for an independent
medical evaluation. The
patient presents with chronic
mechanical neck pain and
nonspecific radiation to both
upper extremities. The patient
relates the onset of these
symptoms to an occupational
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injury he suffered on
September 22, 2007.  According
to the patient, he was struck
in the head by some falling
“grating.” He was wearing a
hard hat but did suffer
unconsciousness. He awoke in a
local emergency room with
intense neck pain. He was
subsequently released to
return to work. A subsequent
MRI scan of his cervical spine
carried out on October 3,
2007, confirmed the presence
of an approximate 50% anterior
wedge fracture of T1.
The patient was ultimately
referred to Dr. John Campbell,
a neurological surgeon in
Jonesboro.  Dr. Campbell
advised an evaluation with an
“adult spinal deformity
specialist.”  It was
apparently at this point an
independent medical evaluation
was advised.

The patient concedes he had a
previous injury to his
cervical spine a few years
prior to the 2007 event. That
said, he says he was not
having any pain at the time of
the occupational injury in
question.
He is presently on no
medication. He is otherwise in
good health. Although he is
not presently working, he has
been participating in
construction work without
restriction since the
September 2007 occupational
injury.
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Dr. Cathey’s physical examination of the claimant

revealed no myeloradiculopathy; full range of motion without

paraspinous muscle spasms, and; a normal neurological

examination.  Dr. Cathey concluded his report as follows:

PLAN: The patient and I
reviewed an October 3, 2007,
MRI scan of his cervical
spine, as well as an updated
study from March 5, 2012. Both
reflect an approximate 50%
anterior wedge fracture at T1.
There are some degenerative
changes at C6-C7 and C5-C6. I
did not, however, see any
evidence of spinal
instability, cord or nerve
root compression, etc.

Unfortunately, I do not
believe corrective surgery
will be of any benefit in this
case. The fracture at T1 is
well healed and stable. 
I believe the patient has
reached maximum medical
improvement with regard to the
September 22, 2007,
occupational injury. I do not
recommend any additional
treatment. According to AMA
guidelines, he is entitled to
a 6% permanent partial
impairment rating of the whole
person.

I have no problem allowing the
patient to continue to
participate in construction
work without restriction.
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Dr. Cathey released the claimant on a return-as-

needed basis.

With regard to prior injuries, the claimant

admitted that he injured his mid-back in 1990 while working

for Brown’s Shoe Company.  The claimant filed a claim with

the Missouri Workers’ Compensation agency for that injury. 

The claimant filed a subsequent workers’ compensation claim

“six or seven years ago” when he was struck in the head by a

piece of wood.  The claimant agreed that this injury

resulted in cognitive problems such as memory loss and

difficulty focusing.  The claimant sustained a third work-

related back injury in 2006, when he caught the weight of a

falling jackhammer that he had been operating.  According to

the claimant, he “tore up some stuff” in his back as a

result of that incident.  With regard to other injuries or

accidents, the claimant agreed that he had a motor vehicle

accident around the time of his 1990 injury.  The claimant

further agreed that he hit his head and chest on the

steering wheel of his car in that accident.  The record

indicates that the claimant was involved in a minor

automobile accident in 2010.

The claimant agreed that he requested a change-of-
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physician to Dr. Campbell in January of 2012.  The claimant

further agreed that he failed to receive medical treatment

for his 2007 injury from November 1, 2007, up until that

time.  

The claimant testified that he returned to work

for the respondent-employer after his November, 2007,

release by Dr. Williams.  The record shows that the claimant

was offered - in writing - a temporary, light-duty, full-

time position with the respondent-employer on September 27,

2007.  The letter concerning that offer reflects that the

claimant’s hourly wage would “remain the same” as his pre-

injury wage.  This correspondence corroborates the

claimant’s testimony that he accepted this offer.  The

claimant testified, however, that he took a cut in pay in

that position due to his loss of per diem.  The claimant

stated that he did not accept an offer of full-time

employment with the respondent-employer following his

release to unrestricted duty on November 1, 2007, by Dr.

Williams.  The claimant stated that he would have taken a

cut in pay had he accepted that offer. 

The claimant testified and, the record confirms,

that he has applied for unemployment benefits on at least
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four different occasions in three different states since

declining the respondent-employer’s offer of a full-time

position after his 2007, release to unrestricted duty.  The

claimant further testified that he has worked for at least

three different companies at his pre-injury rate of pay or

better since his 2007, work-related accident.  The claimant

stated that he is certified through the Union as both a

millwright and as an iron worker.  The claimant testified

that he is no longer called to work doing both activities,

(or to “multitask”) due to his physical limitations.  The

claimant testified that his symptoms, combined with his

inability to multitask, decreases his opportunities to work. 

The claimant explained that he would have accepted

work if a job had become available during that time that he

drew unemployment benefits.  The claimant’s testimony in

this regard reflects the following:

You asked me about the
unemployment a while ago, and
yeah, I did say I could go
back to work and there was
nothing wrong. If I didn’t, I
wouldn’t have been able to
draw. If a job came up, I
would’ve took it. I’ve been
doing it since this accident.
I do what I have to, to take
care of my family. I feed my
family. I’ve been doing it
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since 2007 with a broken neck.
Dr. Williams should have said
something about it back then.
Not waited until I, you know,
got so much pain and I had to
go to the doctor - - the
doctor in Jonesboro to find
out my neck was broken. If I
would have had the extra money
to go and do it myself, I
would have done it beforehand.
I’m a construction worker.
That’s what I do. That’s my
life. 

The claimant, whose date of birth is December 17,

1965,  testified that he completed twelve years of school,

plus “various studies of classes” thereafter. The claimant

further testified that, aside from his millwright and iron-

working certification, he is certified in machinery

operation and multiple equipment operations, and that he is

a certified welder.  The claimant stated than in his 29

years or so of post-high school experience in the

construction industry, he has performed a variety of tasks

in primarily an industrial environment.  In addition, the

claimant has worked as a safety inspector and in a

supervisory capacity.  The claimant claims that his

condition has continuously worsened since his 2007, work-

related accident. 

Finally, we note that a report from
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neuropsychology and behavioral specialist, Stephen Jordan,

Ph.D., dated April 24, 2004, reflects that the claimant

demonstrated average intelligence and cognitive thinking

during his evaluation.  Among his other findings, Dr. Jordan

noted that the claimant displayed “Symptom Dependency”

suggesting that his physical symptoms played an important

role in his interpersonal relationships.  According to Dr.

Jordan, “Such individuals often consciously or unconsciously

resist getting better because it would mean relinquishing

their power [over others].”  Dr. Jordan opined that the

claimant may have been engaging in symptom magnification at

that time. 

At the time of his September 22, 2007, industrial

accident, the respondents accepted the compensability of the

claimant’s injury.  According to the only two

contemporaneous medical records found in the record, the

claimant sustained a muscle strain and concussion as a

result of this accident.  The claimant was provided

reasonably necessary medical treatment both from the Great

River Medical Center in Blytheville, and from Dr. Williams,

to include a cervical MRI.  Dr. Williams released the

claimant to return to work without restrictions on November
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1, 2007.

Thereafter, the claimant waited five years to seek

medical treatment for symptoms he currently contends are

related to his 2007 injury.  However, the claimant was seen

twice during this interim period for unrelated health

issues, and he failed to mention ongoing neck-related

symptoms at either of these appointments. 

It is well-settled that the claimant bears the

burden of proof in establishing entitlement to benefits

under the Arkansas Workers’ Compensation Act and must

sustain that burden by a preponderance of the evidence. 

Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999); Morrow v. Morrow, 5 Ark. App. 260., 635

S.W.2d 823 (1982).  Further, pursuant to Ark. Code Ann. §11-

9-508(a), medical benefits owed under the Workers’

Compensation Act are only those that are reasonable and

necessary. Id. 

The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005); Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission has
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the duty of weighing the medical evidence as it does any

other evidence, and the resolution of any conflicting

medical evidence is a question of fact for the Commission to

resolve. Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark. App. 57,

848 S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  Further, a medical opinion based

solely upon claimant’s history and own subjective belief

that a medical condition is related to a compensable injury

is not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617). 

The record establishes that the claimant sought

and received a change-of-physician to Jonesboro

neurosurgeon, Dr. John Campbell, on January 5, 2012.  In his

May 3, 2012, clinic note,  North Little Rock neurosurgeon,

Dr. Stephen Cathey, indicated that the claimant saw Dr.

Campbell twice, that Dr. Campbell directed the claimant to

undergo a repeat MRI study of his cervical spine, and that

Dr. Campbell recommended that the claimant be referred to an

“adult spinal deformity specialist.”  The claimant failed to

provide medical records pertaining to his alleged treatment
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with Dr. Campbell.  

In view of the fact that the record is devoid of

any evidence to corroborate Dr. Campbell’s medical treatment

and/or his recommendations arising therefrom, we are

constrained to rely solely on Dr. Cathey’s 2012 medical

report when deciding whether additional medical treatment is

reasonably necessary for the treatment of the claimant’s

2007, industrial injury.  According to Dr. Cathey, it is

not.  While Dr. Cathey acknowledged the existence of a wedge

fracture at T1 as seen both on diagnostic studies from 2007

and 2012, Dr. Cathey stated that this fracture had healed

and that it was stable.  Otherwise, Dr. Cathey’s

interpretation of the claimant’s diagnostic studies reflects

only the presence of degenerative changes in the claimant’s

cervical spine. 

Even the Administrative Law Judge acknowledged

that the claimant’s current complaints center on his

cervical spine, versus his thoracic spine.  However, in

deciding in favor of additional medical treatment, the

Administrative Law Judge clearly took the claimant’s pre-

existing injuries, as well as his contention that he has

remained symptomatic in his cervical spine since the time of
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his 2007 injury, into consideration.  While it is true that

an employer takes an employee as he finds him, and that

employment circumstances that aggravate pre-existing

conditions are compensable, see, Heritage Baptist Temple, 82

Ark. App. 460, 120 S.W.3d 150 (2003), the fact that the

claimant waited five years before seeking additional medical

treatment for his musculoskeletal strain preponderates

against any current treatment the claimant may or may not

need being related to his 2007, compensable injury. 

Further, we note that the claimant received medical

treatment at least twice during the five year interim, and

that he reported being in good health with no cervical

complaints on both occasions.  

While we acknowledge that Dr. Cathey’s report

mentions medical treatment and recommendations made by Dr.

Campbell, we cannot, as the Administrative Law Judge clearly

has, rely on non-existent medical reports (at least inasmuch

as these reports were not admitted into evidence) in order

to make a determination as to additional medical treatment. 

Notwithstanding that the claimant claims he has remained

symptomatic since his 2007 injury, there is simply no proof,

medical or otherwise, to support this claim.  In fact, the
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only relevant medical opinion contained in the record - that

of Dr. Cathey - demonstrates that additional medical

treatment is not recommended, and that the claimant is able

to return to full, unrestricted construction work with only

a minimal amount of permanent physical impairment having

resulted from his 2007, injury.  In crediting more weight to

Dr. Cathey’s medical opinion over the claimant’s subjective,

unsubstantiated contentions, we find that the claimant has

failed to prove by a preponderance of the evidence that he

is entitled to additional medical treatment for his

compensable muscle strain of well over five years ago.   

With regard to wage-loss, we find that the

claimant has failed to show that he is entitled to these

benefits.  A worker who sustains an injury to the body as a

whole may be entitled to wage-loss disability in addition to

his anatomical loss. Glass v. Edens 233 Ark. 786, 346 S.W.2d

685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001); Cross v. Crawford County Memorial

Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996). The

Commission is charged with the duty of determining
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disability based upon a consideration of medical evidence

and other matters affecting wage loss, such as the

claimant’s age, education, and work experience. Emerson

Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62

Ark. App. 224, 970 S.W.2d 316 (1998); Bradley v. Alumax, 50

Ark. App. 13, 899 S.W.2d 850 (1995). Such other matters may

also include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);

City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra. 

The claimant, who is still relatively young,

testified that he is either certified or qualified to

operate virtually every type of equipment or piece of

machinery used in the commercial construction industry.  In

addition, the claimant has had post-high school training and

experience by which he became a certified millwright, iron

worker, and welder.  Objective studies have shown that the

claimant is of average intelligence and cognition.  Plus,

the record shows that the claimant has had experience as a

supervisor and inspector.  In addition, the claimant was

cleared by both Dr. Williams and Dr. Cathey to return to
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work in the construction industry without restrictions.  The

record confirms that the claimant did, in fact, return to

work at the same or higher wages following his release by

Dr. Williams.  Furthermore, the claimant held out to the

unemployment divisions of three different states that he was

ready and able to accept unrestricted employment at any time

during all relevant times in this claim. 

Based upon the above and foregoing, the

preponderance of the evidence shows that 1) the claimant is

a reasonably intelligent person who is capable of additional

training, 2) that he is certified and experienced in at

least three different aspects of the building industry, 3)

that he has a wide variety of transferrable skills, to

include supervisory experience, and 4) he can operate

numerous types of construction equipment and machinery. 

This, combined with the absence of objective evidence

proving that he cannot work, that he has consistently held

himself out to be ready and able to work, and that he has

actually returned to work for multiple construction

companies at the same or greater wages since his 2007

medical release, preponderates against the claimant’s

entitlement to wage-loss benefits above his permanent
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physical impairment rating.  Therefore, we find that the

claimant has failed to prove by a preponderance of the

evidence entitlement to any wage loss disability.

Finally, the determination of when the healing

period ends is a factual determination to be made by the

Commission.  Dallas County Hospital v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001).  While it was within the

Administrative Law Judge’s authority to make a determination

regarding the end of the claimant’s healing period, Dallas,

supra, the Administrative Law Judge exceeded his authority

by deciding this issue sua sponte.  See, Burkett v. Exxon

Tiger Mart, Inc., 2009 Ark. App. 93, ___ S.W.__ ___ (2009). 

The record reveals that the end of the claimant’s healing

party was not raised as an issue to be determined by either

party.  Therefore, this finding is hereby vacated.  To find

otherwise would violate the commission’s duty to translate

the evidence on all issues into findings of fact, as well as

the commission’s statutory obligation to make specific

findings of fact and to decide the issues before it by

determining whether the party having the burden of proof has

met that burden.  See, Burkett, supra; citing, Sanyo

Manufacturing Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d
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841 (1984); citing, also, White v. Air Systems Inc., 33 Ark.

App. 56, 800 S.W.2d 726 (1990).  The issue of the end of the

claimant’s healing period was neither raised by the parties,

nor should it be ruled upon by the commission.  See, Townley

v. Georgia Pacific Corporation, 2012 Ark. App. 48, 388

S.W.3d 475 (2012).  Accordingly, this claim is hereby

reversed and dismissed.   

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant appropriate benefits for his

compensable knee injury.

In regard to the majority’s comment about the

absence of a brief on behalf on the claimant, I note

that whether the claimant filed a brief on appeal is
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irrelevant.  He was unrepresented by counsel, and there

is no requirement that a brief be filed.  Further, the

Commission reviews the record de novo, making the brief

even less important.

I would award the claimant medical benefits

for his compensable injury on September 22, 2007.  The

claimant received medical treatment and was provided

restricted duty for a period of time after his

compensable injury.  He sought additional medical

treatment, permanent partial disability benefits, and

wage-loss disability benefits.  He credibly testified

that he continues to have symptoms related to his neck,

and the medical records show that those symptoms did not

exist prior to the accident.  Dr. Cathey noted that Dr.

Campbell had recommended further evaluation by a spine

specialist.  The evidence shows that the claimant

reached the end of his healing period in May 2012, but

this does not prevent him from entitlement to pain

management or from entering a new healing period.

The claimant also sought permanent partial

disability benefits and wage-loss benefits.  Dr. Cathey

assessed a 6% permanent impairment rating which the
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respondents accepted and paid.  The records show that

the claimant was not returned to the same wages as he

was prior to his accident.  Before the accident, he

received his pay plus a per diem amount.  After the

accident, he received his pay without the per diem

amount.  This is quite clearly not a return to work at

the same or higher wages as before the injury. 

Likewise, being offered the same pay rate as all entry

level employees is not the same as being offered the

same amount of pay as before the injury.  While the

claimant was able to work, in some positions for some

companies, at a wage equal to or higher than his pre-

accident wage, he was not able to work continuously,

because of the symptoms related to his 2007 work

accident.  He testified that he had to limit his work,

by taking voluntary lay-offs, when his pain became too

much to bear.  Further, since November 2012, the

claimant had not been able to find work at all, because

he could not do everything the employers wanted him to

be able to do.  I would award the claimant wage-loss

disability.

For the foregoing reasons, I must respectfully
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dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


