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Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 14, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on August 7, 2013, and
contained in a pre-hearing order filed
August 8, 2013, are hereby accepted as
fact.

2. The claimant has proven by a
preponderance of the evidence that she
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suffered a compensable right shoulder
injury on or about July 2, 2012.

3. The claimant has proven by a
preponderance of the evidence that she
is entitled to reasonable and necessary
medical treatment for her right shoulder
including reimbursement of out of pocket
expenses for the medical treatment
admitted into evidence in this matter.

4. The respondents failed to prove that
they lacked notice of the claimant’s
injury until May 15, 2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 14, 2014,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant has proven she
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sustained a compensable right shoulder injury on or

about July 2, 2012.

Although not specifically stated in the

Administrative Law Judge opinion, which has been adopted

by the majority, I would agree that the claimant failed

to prove by a preponderance of the evidence that she

sustained a gradual-onset right shoulder injury.  The

claimant’s testimony regarding her daily work activities

simply fails to support such a finding in that those

activities she described are neither rapid nor

repetitive.

The claimant testified that on July 2, 2012,

she felt a pop in her right shoulder as she was

“throwing a bird up,” which was part of her duties for

the respondent-employer.  The claimant denied pain with

this pop.  In fact, the claimant finished her shift,

picked up her three children from school, and went home. 

The claimant stated that she began experiencing pain in

her shoulder approximately one hour later.  

The following day, the claimant presented to

her chiropractor for a scheduled appointment.  According

to the claimant, she saw a chiropractor on a regular

basis due to an unrelated back problem.  The record

reflects that the claimant reported that she was having
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shoulder problems to her chiropractor, and he referred

her for further treatment.  

The claimant testified, and occupational

health nurse for the respondent-employer, Billy Cater,

confirmed that on July 3, 2012, the claimant reported

problems with her right shoulder that began on June 26,

2012.  According to Cater, the claimant also complained

of lower, right arm problems on July 3, 2012.  Cater

testified that the claimant failed to relate any of

these problems to a specific work-related incident,

however.  Therefore, and in view of the claimant’s

chronic problems, Cater reasonably assumed that the

claimant’s complaints were personal in nature and

advised her to follow-up with her personal physician.

The claimant was seen by Dr. John Urban on

July 10, 2012, to whom she reported a right-arm, work-

related incident of approximately a week-and-a-half

earlier.  According to Dr. Urban, the claimant’s history

of present illness was as follows:

Amanda G. Gortemiller is a 30 year
old female. 
Her (sic) for right shoulder and arm
pain. It popped out about one and
one-half weeks ago. It felt like it
popped back in on Friday. She began
to experience numbness in her right
thumb at times. ... Her elbow pops
at times. ... Her spine is sore all
of the time. She goes ... to the
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chiropractor for that. She had an
MRI three years ago. 

Doctor Urban reported that the claimant’s

entire spine hurt “alot (sic) from her lower neck,

thoracics and low back.”  In addition, Dr. Urban noted

that the claimant reported episodes of sciatica.  Dr.

Urban referred the claimant for an MRI.  This study was

taken on August 20, 2012, and revealed the following

concerning the claimant’s right shoulder:

 
Moderate fluid in the subacromial-
subdeltoid bursa suggestive of
bursitis with partial tear
supraspinatous tendon, hypertrophy
AC joint.   

Thereafter, a clinic note from APN, Patrick

Walton, with Mercy Clinic Orthopedic Fort Smith dated

October 24, 2012, reflects that the claimant reported an

acute, right shoulder work-related injury having

occurred three months prior to that visit.  Based upon

the claimant’s physical examination and Walton’s review

of her recent MRI study, Walton prescribed an injection

at the affected site.

The record reflects that it was not until May

22, 2013, that the claimant reported a work-related

shoulder injury.  On August 26, 2013, the claimant was

examined by Dr. Wesley Cox.  Although rotator cuff and

labral testing were positive, Dr. Cox stated that
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treatment options would be considered after a review of

the claimant’s MRI study.

While there are objective medical findings

from the claimant’s MRI of bursitis in her right

shoulder with a probable partial-thickness tear, I note

that the record is devoid of credible evidence that the

claimant’s condition arose out of an alleged episode at

work.  Notwithstanding that the claimant reported arm

pain and shoulder numbness to Billy Cater on July 3,

2012, the claimant failed to properly report that any of

these symptoms were work-related until May of the

following year.  In addition, the claimant failed to

seek specific treatment for her shoulder until July 10,

2012, as she was in follow-up treatment for her chronic

back condition.  

Considering the totality of the credible

evidence in this claim, I find that the claimant’s

account of a work-related injury on July 2, 2012, as

being the source of her right shoulder problems, appears

to be more of an after-thought than a fact.  Therefore,

I find that the claimant’s account of her alleged

shoulder injury is not credible, especially since she

had an opportunity to report a specific injury to the

appropriate respondent-employer representative on July,

3, 2012, and she failed to do so.  Moreover, the



Gortemiller - G304271            8

claimant had admittedly received chiropractic care for

back and other problems stemming from an automobile

accident in 2004, for 11 years preceding this alleged

shoulder injury, 2) she failed to report that her

shoulder injury was from a specific work-related

incident until some 10 months after the fact; and, 3)

none of her treating physicians have stated within a

degree of medical certainty that the claimant’s

sustained an injury to her right shoulder as the result

of a specific work-related activity. 

Based on the above and foregoing, I must

respectfully dissent from the majority's opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


