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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JOHN DAVIS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 6, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the prehearing
conference conducted on May 15,
2013, and contained in an
amended pre-hearing order filed
May 22, 2013, are hereby
accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
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suffered a compensable right shoulder
injury on July 26, 2012.

3. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to temporary partial disability
benefits from July 27, 2012, to March 1,
2013.

4. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to medical treatment for her
alleged right shoulder injury.

5. The claimant has failed to prove by a
preponderance of the evidence that her
attorney is entitled to a fee in this
matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.

The claimant presented the testimony of Mary

Lewis and the claimant herself, showing that the

claimant did work on Mary’s house in the form of helping

sand sheetrock and a ceiling, that the claimant did not

hang sheetrock for Mary with one or both arms, that no

one could hang sheetrock with one arm, that the claimant

did not and never had a monetary debt to Mary.  Also,

Mary testified that the claimant never mentioned that

she hurt her shoulder at any time other than when

referring to catching the little boy so he would not hit

his head on the floor.

The claimant explained that a child was
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holding her arm when he threw himself backwards, causing

immediate and extreme pain that radiated from her

shoulder across her chest and down her arm.  The

claimant had shoulder soreness or achiness in the past,

but she had never had pain like the pain in her shoulder

at that time.  She attributed her shoulder soreness or

achiness to crawling on the floor with children and

picking them up.  That discomfort was not the same as

the extreme pain she had the day that the little boy

jerked her shoulder.  She never went to the doctor for

her soreness.  The pain when the little boy jerked her

shoulder was extreme, making her unable to use or move

her arm that day and causing her to seek medical

attention.

The claimant was seen that day and eventually

referred to Dr. Rhomberg, who recommended surgery.  She

had not had the surgery, because her claim was denied

and she could not pay for it.

The claimant confirmed that she did not borrow

money from or owe money to Mary.  She testified that she

did not hang sheetrock for Mary.  She did not hang

sheetrock with one arm.  She did not think that hanging

sheetrock with one arm was even possible.
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The claimant testified that she did tell one

of her co-workers, Barbara Moore, that she had been

sanding sheetrock.

The other witnesses testified at deposition,

not at the hearing, that the claimant hurt her shoulder

hanging sheetrock and that she did it to repay a loan. 

One witness stated that the claimant was hanging

sheetrock one handed, which is of course unbelievable. 

Sally Smith, the supervisor, testified that the claimant

had previous shoulder complaints, just as the claimant

testified.  Smith also testified that on the date of

injury, the claimant reported more pain than she had

before that date and that she was holding her arm

differently than normal, tucked against her body, after

the incident with the child.  The claimant had been able

to perform her job duties, which included lifting

children, up until that incident. 

On July 26, 2012, the claimant completed an

accident report for her employer, stating that 

I bent over to pick up child to change his
diaper.  He threw himself backwards - away
from me.  In order to prevent him from
smacking his head on the floor, my arm was
jerked hard at an awkward angle.  I felt a
sharp burning pain from my shoulder down my
arm, and also toward my chest.
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A C Form states that the claimant was “trying

to keep child from hitting head on floor causing injury

to right shoulder.

On July 26, 2012, the claimant was seen in the

emergency room for her right shoulder.  A note from that

date indicates that she “pulled” her shoulder that

morning.  On that date, the claimant was placed on

restrictions of lifting no more than two pounds.  An

injection was planned.  The claimant was seen again on

August 9, 2012, with continued pain.  Her restrictions,

lifting no more than two pounds, were continued for five

more days.

The claimant was seen on August 14, 2012 with

a right shoulder injury.  The note reflects her report

that she was picking up a child who was falling on July

26, 2012, when she felt a pop in her shoulder.  She had

significant pain after the injury.  She had limited use

of her arm.  Dr. Schnetzler diagnosed right shoulder

pain with a possible rotator cuff injury.

An MRI on August 22, 2012 of the claimant’s

right shoulder showed a partial tear of the

supraspinatus tendon, glenohumeral joint effusion, and

acromioclavicular joint degenerative joint disease.
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On August 22, 2012, Dr. Schnetzler reviewed

the MRI and diagnosed right shoulder pain and right

shoulder rotator cuff tear acute.  He recommended

surgical repair, exercises and work restrictions.

On September 26, 2012, Dr. Rhomberg performed

an orthopaedic evaluation of the claimant.  He noted her

report of an episode in which she had to suddenly brace

herself to prevent a child from falling to the floor. 

She caught the child, which resulted in a sudden

contraction of the muscles about the shoulder girdle and

resulted in the acute onset of pain.  He diagnosed a

partial rotator cuff tendon tear.  He planned an

injection, a Mobic prescription, and continued work

restrictions.

On October 22, 2012, Dr. Rhomberg again noted

that the claimant was injured arresting the fall of a

child.  He planned an arthroscopic examination and

possible repair of the partial tear.

The medical records are consistent with the

claimant’s testimony that the claimant was injured on

July 26, 2012, when the child fell backwards, jerking

her arm.  The claimant’s testimony is also consistent

with her supervisor’s testimony that the claimant had
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prior shoulder pain, but new and more intense symptoms

on the date of injury.  Since the claimant did not have

those symptoms before the child jerked her arm, and was

able to perform her job - including lifting children to

and off of a changing table - that day, and was unable

to do so after that incident, it is clear that the

claimant sustained the injury at that time.  The

testimony to the contrary, which was often confusing,

was based with innocent or ill intent, upon

misinformation and does not disprove the testimony of

the claimant and Lewis, the medical records, and that

portion of the supervisor’s testimony concerning the

claimant’s symptoms.  The fact that the respondents had

four witnesses to the claimant’s two is insufficient to

discredit the claimant’s evidence, especially in the

face of the supervisor’s testimony.

I would award the claimant appropriate medical

and indemnity benefits for her compensable right

shoulder injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


