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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G307513

JUANITA GILBERT, EMPLOYEE  CLAIMANT

JEFFERSON REGIONAL MEDICAL CENTER, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER  15, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 13, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of
this claim in which the
employee-employer-carrier
relationship existed on July
30, 2013, at which time the
claimant was earning sufficient
wages to be entitled to a
compensation rate of $349.00 /
$262.00 in the event this claim
is found to be compensable. The
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claimant received short-term
disability benefits (for which
she paid the premium) and some
medical expenses have been paid
by her group insurance carrier.
She returned to work at regular
duty on November 18, 2013.

2. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of her
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion denying the claimant’s

claim for medical and indemnity benefits and attorney’s

fees.

There is no record or testimony that the

claimant had shoulder problems, symptoms or treatment

prior to July 30, 2013. The claimant had a diagnosis of

unspecified polyarthropathy or polyarthritis from April

5, 2013, when she complained of joint pains in her hands

and fingers and some muscle aches. 
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The claimant testified that she did not have

shoulder problems prior to July 30, 2013. She testified

that the only strenuous activity which she performed

around that time was her job, moving and lifting

patients regularly. She worked with a combative 180-

pound patient on July 30, 2013. The patient was an

elderly but large woman, and she was thrashing while

being moved. The patient struck the claimant in the

chest during this struggle to get her weighed and into a

bed. The claimant did not testify that being struck

caused the injury. The claimant did not realize she was

injured at that time that she was working to get the

woman weighed and into bed. Within forty-eight hours,

however, her shoulder felt strange as she got ready to

go to work, and then on that same day, she felt a

strange sensation and pain while reaching for a draw-

sheet. This was when she realized she had some kind of

shoulder injury.  

The claimant understood that a workers’

compensation claim had to be filed within 24 hours of

the occurrence, which is what the respondent’s accident

reporting form and training materials emphatically

state. She stated that this was told to employees in
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orientation and in meetings. Even the claimant’s

supervisor confirmed that the respondent’s policy was

that injuries must be reported within twenty-four hours.

Thus, her understanding was reasonable. Because her

symptoms did not arise until after that twenty-four hour

window had closed, she did not think that she could file

a report with the employer, so she did not. There is

nothing to indicate that a late notification would be

allowed.

The claimant saw her primary care physician,

Dr. Ramiro, on August 6, 2013, for left neck, shoulder

and back pain. She reported that she had been lifting

patients. He observed crepitus and medial joint line

tenderness. He gave her a prescription for a muscle

relaxer and a pain medication. She returned to work.

The claimant returned to Dr. Ramiro on August

23, 2013, with some improvement but occasional shoulder

pain when she lifted her arm. Dr. Ramiro mentioned the

possibility of a rotator cuff tear. He planned an MRI,

which was performed on August 28, 2013 and showed a

partial undersurface tear or tendinopathy, as well as

acromioclavicular joint arthropathy. The claimant

received the results on August 29, 2013 and did not
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return to work until November 18, 2013. Dr. Ramiro

continued her medications and made arrangement for her

to see Dr. Walker, an orthopedic specialist.

On September 5, 2013, the claimant saw Dr.

Walker. She completed an information form and stated the

date of onset of July 31, 2013, when she was

transporting a patient to a bed at work and that her

symptoms had been present since August 1, 2013. Dr.

Walker noted that she injured her shoulder a few weeks

prior while lifting a patient at work. He also noted

that this occurred when transporting a patient to a bed.

He examined her, diagnosed left rotator cuff strain, and

gave her prescriptions for pain medication and a muscle

relaxer. He performed an injection and planned physical

therapy. Physical therapy began on September 11, 2013.

Between August 29, 2013 and November 18, 2013,

the claimant did not work, because she could not use her

shoulder to lift and because she had weakness and muscle

spasms.

The claimant did not report her injury to her

employer until September 13, 2013. On that date, she

filed for short term disability benefits, and the

representative to whom she spoke instructed her to file



Gilbert - G307513 7

a worker’s compensation claim. She filed the claim the

day she received that direction from the representative.

The company nurse confirmed that the claimant reported

the injury, on September 13, 2013, and an accident

report was completed. The nurse stated that the claimant

related her injury to July 30 or 31, 2013 when she was

trying to get a combative patient into bed. An N form,

dated September 13, 2013, stated that the claimant was

injured on July 30, 2013, while “trying to transfer

patient from stretcher to bed to get her weighed and

checked into her room. Patient was resisting, kicking

and swinging, pulling away.” The respondents denied the

claim. 

On September 26, 2013, the claimant returned

to Dr. Walker, with only a couple days of improvement

from the injection. Therapy was not helping. A bone scan

and further therapy were planned. The bone scan was

performed on October 1, 2013 and was normal.

On October 10, 2013, Dr. Walker noted her

continued pain. She was to continue therapy and to avoid

any repetitive movement of her left hand. On October 10,

2013, the claimant completed a claim form stating that

she was injured on July 30, 2013, “while attempting to
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transfer patient from stretcher to bed and onto bed

scale; left shoulder, neck and back.”

Dr. Walker returned the claimant to work on

November 18, 2013.

There is a document concerning wear and tear

causing an injury, but this is in reference to a

separate and unrelated knee problem and is wholly

irrelevant to the present claim.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938
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S.W.2d 876 (1997).

The claimant has established medical evidence

supported by objective findings that she has a shoulder

injury, including observations of crepitus and the MRI

findings. There is no question that the claimant was

performing employment services when she was forced to

wrestle the patient in an attempt to move her, at a

specific time and place. The question is one of

causation: did the shoulder injury occur at the time

that she worked with that patient?

The claimant worked with a difficult, large,

combative patient on July 30, 2013, and in less than

forty-eight hours, she developed pain in her shoulder.

During that time, she engaged in no strenuous or unusual

activity, other than attempting to move a one hundred

eighty-pound uncooperative woman from a stretched to a

bed scale, as she flailed and thrashed. It has long been

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury upon a showing that the injury

manifested itself within a reasonable period of time

following the incident, is logically attributable to the

incident, and there is no other reasonable explanation
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for the injury. Hall v. Pittman Construction Co., 235

Ark. 104, 357 S.W.2d (1962). If the claimant’s

disability arises soon after the accident and is

logically attributable to it, with nothing to suggest

any other explanation for the employee’s condition, we

may say without hesitation that there is no substantial

evidence to sustain the Commission’s refusal to make an

award. Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d

497 (1958). On the contrary, if the disability does not

manifest itself until many months after the accident, so

that reasonable men might disagree about the existence

of a causal connection between the accident and the

disability, the issue becomes one of fact upon which the

Commission’s conclusion is controlling.  Kivett v.

Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962). 

In this case, the claimant - with no history

of shoulder problems - consistently reported the

mechanism and origin of her injury. Her symptoms arose

in less than forty-eight hours of the incident. The only

other explanation is that she caused a partial tear of

the rotator cuff by turning on her shower, which is not

a reasonable suggestion. The claimant performed heavy

work on a daily basis without shoulder symptoms, and
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there is no evidence that merely turning on a shower

could account for the condition of her shoulder. The

activities in which she engaged on July 30, 2013,

however, are consistent with the partial tear and

development of pain. These activities, having to lift a

combative patient, were unusual. It is reasonable to

conclude that the claimant’s strange sensation while

turning on her shower on August 1, 2013, was the first

manifestation of the consequences of her activities on

July 30, 2013, and that her pain when reaching across a

patient on August 1, 2013, was the first manifestation

of pain as a result of the July 30, 2013 activities.

This is not a case in which a great amount of time

passes between an event and symptoms. Less than forty-

eight hours passed. A causal connection is established

by a preponderance of the evidence, which is merely more

than fifty percent.

In regard to the Administrative Law Judge’s

opinion, the absence of a witness to testify that the

claimant did or did not experience symptoms on August

30, 2013 is immaterial, because the claimant has

testified clearly that she did not experience symptoms

on July 30, 2013.  
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An essential duty of the claimant’s job was to

lift patients, and there is no serious question that the

claimant worked on the date in question or that she

lifted patients in the course of her work, as shown by

the documentary evidence presented by the respondents,

specifically the statement of Wanda Suggs, the

claimant’s supervisor. Thus, there was no reason to

bring a witness other than the claimant to establish

those facts.  Therefore, in affirming the Administrative

Law Judge, the majority’s focus on the claimant’s

failure to present witnesses to the injury is misplaced,

as that “failure” is merely a red herring.

The claimant consistently reported to medical

providers on August 6, 2013 that her problem was related

to lifting patients and on September 4, 2013 that her

shoulder problem was related to lifting a patient on

August 30, 2013. She reported those facts at a time when

she did not believe that she could pursue a workers’

compensation, due to the twenty-four hour reporting

period policy of the respondents. Certainly this

unequivocally demonstrates her credibility. I note that

this policy had a presumably intended chilling effect on

the claimant’s pursuit of her rights and that it has no
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foundation in the Arkansas Workers’ Compensation Act.

The majority, in affirming the Administrative

Law Judge, noted that the claimant took personal leave

without mentioning a work injury on the day after her

injury and used private insurance for her treatment. Of

course she did, because she did not give notice of the

injury within twenty-four hours, as she thought she was

supposed to do, and did not think that she could obtain

workers’ compensation benefits.

I would grant the claimant medical benefits

from the date she gave notice of her shoulder injury,

September 13, 2013, and indemnity benefits from

September 13, 2013, to November 18, 2013, as well as an

attorney’s fee.

For the foregoing reasons, I dissent from the

majority opinion denying benefits.

                                   
PHILIP A. HOOD, Commissioner


