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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 12, 2014.  The administrative law

judge found that the claimant proved he was entitled to

temporary total disability benefits from February 7, 2014

until April 4, 2014.  After reviewing the entire record de

novo, the Full Commission finds that the claimant proved he

was entitled to additional temporary total disability
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benefits beginning February 7, 2014 until a date yet to be

determined.  

I.  HISTORY

The parties have stipulated that the claimant, now age

53, sustained a compensable injury on October 23, 2012.  The

claimant testified, “I was taking down some duct work out of

the upper part of the fire station at the Little Rock

Municipal Airport.  I was on a 12-foot ladder, I believe,

one rung down or so.  Anyway, this duct work came down, a

lot more of it at one time than it should have, and it swung

the ladder out from under me.  The ladder hooked my foot and

slammed me to the ground, and I landed on my knee.” 

According to the record, the claimant treated at UAMS

Medical Center beginning October 23, 2012: “Pt. fell from a

12 ft. ladder, landing on his knees, with the majority of

the impact absorbed by his R knee.  He presents with R knee

pain, an obvious contour deformity in his R thigh, and a 3

cm laceration on his R elbow.”  The assessment was “51 yo M,

fall from a ladder with obvious R femur deformity.”  A CT of

the claimant’s right knee was taken on October 23, 2012,

with the impression, “Severely comminuted, intra-articular

supracondylar fracture of the right femur, with overriding
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of the fracture fragments and posterior and lateral

displacement of the distal fracture fragments.  The anterior

margin of the proximal fracture fragment abuts the

quadriceps tendon without evidence of significant damage.”  

Dr. Shahryar Ahmadi performed surgery on October 23,

2012: “Open reduction internal fixation of the right distal

femur fracture using an 8-hole right distal femur locking

plate from Synthes and also a mixture of 15 mL, cancellous

chips and 5 mL DBX.”  The pre- and post-operative diagnosis

was “Right distal femur metaphyseal fracture with intra-

articular extension (closed).”  An x-ray of the claimant’s

right femur was taken on October 23, 2012, with the

impression, “Interval ORIF of the comminuted fracture

involving the distal right femur with near anatomic

alignment restored.”  An x-ray of the claimant’s right knee

was taken on December 20, 2012, with the impression,

“Interval surgical reduction and fixation of distal femoral

fracture with some interval healing.”  

An x-ray of the claimant’s femur was done on March 27,

2013, with the impression, “There has been interval fracture

through the lower aspect of the hardware plate over the

right distal femur as well as refracture through the femur
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at this location.  The right patella is now low-lying, and

there are significant soft tissue findings at this level and

above.  Please evaluate for possible extensor mechanism

injury.”  The claimant underwent additional surgery on April

5, 2013: “1.  Open reduction and internal fixation right

distal femur nonunion with iliac crest bone grafting.  2. 

Removal of implant, depp, right distal femur plate.  3. 

Radiologic examination, femur, two views, right.”  The pre-

and post-operative diagnosis was “1.  Right distal femur

nonunion.  2.  Retained hardware, right distal femur.”  

An x-ray of the claimant’s femur was taken on April 5,

2013, with the impression, “Status post revision of open

reduction internal fixation of right distal femoral

diaphysis fracture.  Improved alignment.  Hardware intact.” 

An x-ray of the claimant’s right femur was done on April 17,

2013, with the impression, “1.  Progressed, but incomplete,

healing of the distal femoral diaphyseal fracture.  Stable

internal fixation without hardware failure or loosening.  2. 

Stable diffuse osteopenia.”      

A pre-hearing order was filed on April 22, 2013.  The

claimant contended, among other things, that he was entitled

to temporary total disability benefits.  The parties
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stipulated at that time that “the respondents have

controverted the claim in its entirety.”  After a hearing,

an administrative law judge filed an opinion on July 24,

2013.  The administrative law judge found, among other

things, that the claimant was entitled to reasonably

necessary medical treatment provided in connection with the

compensable injury.  The administrative law judge found that

the claimant proved he was entitled to temporary total

disability benefits “from October 24, 2012 until a date yet

to be determined.”  The respondents did not appeal the

administrative law judge’s opinion.  

Meanwhile, a full-length x-ray of the claimant’s right

femur was taken on July 24, 2013:

Comparison: 04/17/2013

Findings: Open reduction and internal fixation of  
          comminuted, intra-articular distal femoral         
          fracture is again noted.  There is evidence of     
          persistent nonunion at the fracture site with      
          approximately 1.6 cm medial cortical step off.     
          Posteriorly there is approximately 1.6 cm cortical 
          step off.  There is mild interval increase in

callus formation but no definite bony ridging is   
          seen.  There is also evidence of interval backing  
          off of a single distal screw by approximately 
          6 mm.  There is also evidence of a low lying       
          patella with buckling of the patellar tendon

and soft tissue swelling in the lower thigh.

Impression: 1.  Low lying patella with buckling of 
          the patellar tendon could be indicative of         
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          underlying quadriceps tendon tear or muscle        
          abnormality.  Mild hyperextension of the joint can 
          also resulting (sic) in low lying patella however

clinical evaluation is recommended.
2.  No definite evidence of interval healing.  The 

          fracture appears displaced posteromedially by      
          approximately 1.6 cm.  

3.  Interval backing off of a single surgical      
          groove by approximately 6 mm.  

The claimant testified that he was incarcerated in the

Arkansas Department of Correction beginning October 2, 2013. 

The claimant testified that he was assigned medical

restrictions while he was incarcerated, and that he did not

perform work duties.    

Another full-length x-ray of the claimant’s right femur

was done on December 4, 2013:

COMPARISON: Following AP and lateral views of the  
          right femur dated 07/24/2013....

FINDINGS: The internal fixator plate and screws    
          along the lateral distal right femur.  Hardware is 
          intact there is no evidence of loosening or        
          breakage.  Again noted is persistent nonunion at   
          the fracture site with posterior displacement of   
          the distal fragment.  The callus appears stable    
          since prior examination.  There may be some bony   
          bridging along the posterior distal femur.  Soft   
          tissue edema is again noted in the soft tissues of 
          the distal thigh and Hoffa’s fat pad with a low    
          lying patella and thickening at the tendinous      
          insertions.

IMPRESSION: 1.  Internal fixation of comminuted    
          distal right femur fracture with surrounding       
          callus formation and areas of nonunion.  
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2.  Low lying patella with patellar thickening and 
          surrounding soft tissue edema.     

The claimant followed up at UAMS Orthopaedic Surgery

Clinic on December 4, 2013, at which time Dr. John T.

Wilkinson reported:

REASON FOR VISIT: Eight month postoperative visit  
          status post treatment of right distal femur        
          nonunion.

HISTORY OF PRESENT ILLNESS: Mr. Geeslin presents   
          to the clinic today now roughly 8 months status    
          post open reduction internal fixation of the right 
          distal femur with iliac crest bone graft performed 
          on April 5, 2013.  His original injury was in     
          October 2012, in which he sustained a distal femur 
          fracture.  Since his last visit in April the       
          patient states that he was compliant with his      
          nonweightbearing status up until about 2 months    
          ago, at which point he was incarcerated and has

begun to have to bear some weight on the right     
          lower extremity for purposes of showering and      
          other activities of daily living.  The patient     
          states that he continues to have some mild lateral 
          right-sided thigh pain but states that since he    
          has begun to bear some weight he has also noted    
          some medial pain to his distal thigh and knee.     
          The patient also states that he has noticed that   
          it seems like his right leg is slightly shorter    
          than his left leg....

Right Lower Extremity: The previous surgical       
          incisions on the lateral right thigh

are well healed at this time without any signs or  
          symptoms of infection.  The patient is able to     
          flex his knee to about 100 degrees and extend his  
          knee with roughly 5 degrees of extension lag.  In  
          comparison to his left leg, it appears that

his right femur specifically is roughly 3 cm       
          shorter than the contralateral side.  
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Additionally, the patient is neurovascularly       
          intact.  The patient does not have any

redness or increased swelling about his surgical   
          area.

IMAGING: AP and lateral views of the right femur   
          were obtained in clinic today.  In comparison to   
          x-rays at his last visit on July 24, 2013, it      
          appears that the patient does have some beginnings 
          of callus formation and bone healing about his

previous surgical site.  The iliac bone graft in   
          the medial aspect of the femur is beginning to     
          mature.  It is noted that the screw on the lateral 
          aspect of the plate that had previously been noted 
          to be backing out appears stable since previous

images and does not appear to have backed out any  
          further.  It is noted that there does still appear 
          to be a possible fracture line of the distal       
          femur, but that does show some early signs of      
          healing.
  

Dr. Wilkinson’s assessment was “Mr. Geeslin is now 8

months status post revision open reduction internal fixation

with iliac bone graft of his right distal femur.  PLAN: 1. 

We will advance Mr. Geeslin to weightbearing as tolerated to

his right lower extremity.  We have given him a prescription

for a 1-inch heel lift for his right heel.  2.  We are

hoping that the addition of weightbearing to his right leg

[will] induce increased bone healing at his previous

fracture site.  3.  We will see him back in clinic in 4

months, at which time it will be roughly 1 year from his

revision surgery, at which point we will obtain AP and

lateral full-on femur x-rays to assess his bony healing.  
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4.  Of note, Dr. Regis Renard was present during the

evaluation and questioning of this patient, and has

formulated the above-stated plan.”   

The respondents paid temporary total disability

benefits through February 6, 2014.  The claimant testified

that he did not receive any additional temporary total

disability benefits after February 6, 2014.  The claimant

testified that he returned to UAMS for follow-up treatment

in April 2014.  The claimant testified that no treating

physician had released him to return to work or had stated

that the claimant had reached maximum medical improvement.   

  A pre-hearing order was filed on April 21, 2014.  The

claimant contended that “admitted compensable injuries were

sustained on October 23, 2012.  The respondents paid

temporary disability benefits following a finding of

compensability, said benefits being paid through February 6,

2014.  The claimant has not been released to return to work,

has not been found to have achieved maximum medical

recovery, has sustained a compensable scheduled injury, and

should continue to be drawing temporary disability benefits. 

The claimant further contends that the respondents’ failure

to pay temporary disability benefits is in violation of a
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prior order and additional benefits would be subject to

statutory penalties.  All benefits are controverted for

purposes of attorney’s fees.  The claimant reserves the

right to pursue other benefits to which the claimant may

become entitled in the future.”  The respondents contended,

“The respondents have stopped paying benefits in this case

because the claimant is in jail.  It is the respondents’

position that the payments should be held in case the jail

requests them as the law allows.  It is also the position of

the respondents that the claimant is able to work if he is

able to be incarcerated in general population.”  

The parties agreed to litigate the following issues: 

1.  The claimant’s entitlement to continuing       
          temporary total disability benefits while the      
          claimant is/was incarcerated, from the date of     
          last payment to a date yet to be determined.

2.  An attorney’s fee.  

On May 13, 2014, the claimant provided a Response to

Interrogatories.  The claimant stated that he was currently

incarcerated in the Arkansas Department of Correction, Delta

Regional Unit.  The claimant stated, “I have been repeatedly

x-rayed and examined, prescribed medication and kept on

restriction during my brief stay here.”  The claimant
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testified that he was released from the Department of

Correction on August 8, 2014.  

A hearing was held on August 11, 2014.  The claimant

testified, “I still have shooting pains on one side of my

leg.  My leg feels like it’s still, I’ve got a joint out of

kilter, it rocks back and forth and it clicks.  I get other

pains up higher in my leg.  Those fluctuate sometimes there. 

They’re not steady.  Sometimes I feel better, sometimes I

don’t.”  The claimant testified on cross-examination that he

was unable to climb stairs and that he had difficulty

walking.  The claimant contended that he was entitled to

temporary total disability benefits beginning February 7,

2014 until a date yet to be determined.  The respondents

stipulated that they controverted the claim for additional

benefits.      

An administrative law judge filed an opinion on

September 12, 2014.  The administrative law judge found that

the claimant proved he was entitled to temporary total

disability benefits from February 7, 2014 until April 4,

2014.  The claimant appeals to the Full Commission.  
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II.  ADJUDICATION

For scheduled permanent injuries the injured employee

is to receive compensation for temporary total or temporary

partial disability during the healing period or until the

employee returns to work, whichever occurs first.  See

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  Whether an injured employee is

incarcerated is immaterial as long as that employee remains

within a healing period and has not returned to work.  Id. 

The healing period is that period for healing of the injury

which continues until the employee is as far restored as the

permanent character of the injury will permit.  Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

If the underlying condition causing the disability has

become more stable and if nothing further in the way of

treatment will improve that condition, the healing period

has ended.  Id.  Whether an employee’s healing period has

ended is a question of fact for the Commission.  Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25

(1995).

An administrative law judge found in the present

matter, “4.  The claimant proved his entitlement to



GEESLIN - G209295 13

temporary total disability compensation from February 7,

2014, until April 4, 2014.”  The Full Commission does not

affirm this finding.  The parties have stipulated that the

claimant sustained a compensable injury on October 23, 2012. 

The claimant testified that he fell from a 12-foot ladder

and landed on his right knee.  The record indicates that the

claimant sustained a serious traumatic injury, i.e.,

“Severely comminuted, intra-articular supracondylar fracture

of the right femur[.]” Dr. Ahmadi performed an open

reduction and internal fixation on October 23, 2012.  The

post-operative diagnosis was “Right distal femur metaphyseal

fracture with intra-articular extension (closed).”  

An administrative law judge previously found that the

claimant proved he was entitled to temporary total

disability benefits beginning October 24, 2012 until a date

yet to be determined.  The respondents did not appeal that

finding.  The claimant has not returned to work since that

time, and the record does not show that the claimant has

been released to return to work by any treating physician. 

Nor does the evidence demonstrate that the claimant has

reached the end of his healing period since the compensable

injury.  The Full Commission notes that the claimant
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underwent additional surgery to his right lower extremity on

April 5, 2013.  An x-ray on July 24, 2013 showed “persistent

nonunion at the fracture site” and “soft tissue swelling in

the lower thigh....No definite evidence of interval

healing.”  An x-ray on December 4, 2013 showed “persistent

nonunion at the fracture site with posterior displacement of

the distal fragment,” and “soft tissue edema.”  

Dr. Wilkinson reported on December 4, 2013 that the

claimant had sustained a distal femur fracture in October

2012.  Dr. Wilkinson did not opine that the claimant had

reached the end of his healing period by December 4, 2013. 

Dr. Wilkinson plainly stated, “We are hoping that the

addition of weightbearing to his right leg will induce

increased bone healing at his previous fracture site.”  Dr.

Wilkinson stated that he would follow up with the claimant

in four months “to assess his bony healing.”  There is no

evidence of record demonstrating that Dr. Wilkinson or any

other treating physician subsequently opined that the

claimant had reached the end of his healing period.  The

Full Commission also reiterates that no treating physician

has released the claimant to return to work.        
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Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved he was entitled to additional temporary

total disability benefits beginning February 7, 2014 until a

date yet to be determined.  The evidence currently before

the Commission demonstrates that the claimant remains within

a healing period for his compensable scheduled injury and

has not returned to work.  The Full Commission reiterates

that the claimant’s previous incarceration was immaterial so

long as he remained within a healing period and had not

returned to work.  Wheeler Constr. Co., supra.  Ark. Code

Ann. §11-9-812(Repl. 2012) has no application to the instant

matter.  The claimant proved that all of the medical

treatment of record was reasonably necessary in connection

with his compensable injury, in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2012).  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing on

appeal, the claimant’s attorney is entitled to an additional

fee of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority opinion

finding that the claimant is entitled to additional

temporary total disability benefits beginning February 7,

2014, until a date yet to be determined. 

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that his healing

period extended beyond April 4, 2014.  Therefore, the

opinion of the administrative law judge limiting the

claimant’s temporary total disability benefits from February

7, 2014 through April 4, 2014, should be affirmed. 

          First, I note that the issue presented for

determination in this claim was the claimant’s entitlement

to continuing temporary total disability benefits while the

claimant is/was incarcerated, from the date of last payment
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to a date yet to be determined.  In interpreting our

workers’ compensation statute concerning the payment of

temporary total disability benefits while an injured

employee is incarcerated, the Court has stated that the fact

that an injured employee is incarcerated is immaterial to

his entitlement to benefits as long the employee remains

within his healing period and has not returned to work. 

Wheeler Construction Company v. Armstrong, 73 Ark. App. 146,

41 S.W.3d 822 (2001); interpreting, Ark. Code Ann. §11-9-

812.   Therefore, the administrative law judge’s decision to

award the claimant temporary total disability during his

incarceration was appropriate.  

          Moreover, the administrative law judge found that

the claimant reached the end of his healing period on April

4, 2014.  The determination of when the healing period ends

is a factual determination to be made by the Commission. 

Dallas County Hospital v. Daniels, 74 Ark. App. 177, 47

S.W.3d 283 (2001).  Because the claimant’s entitlement to

continuing temporary total disability benefits for his

compensable injury to a “date yet to be determined” was an

issue in this claim, irrespective of whether he was

incarcerated or not, it was not sua sponte nor was it

otherwise erroneous for the administrative law judge to make
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a determination as to the end of the claimant’s healing

period. 

          Finding that 1) the claimant’s injury occurred

over two years prior to this claim, 2) that the claimant’s

most recent documented medical evidence shows that his

fracture was mending, 3) that the claimant’s testimony

regarding his present level of disability is not

corroborated by the medical evidence of record, 4) as of his

last documented medical treatment, the claimant was

prescribed medication for his right leg injury, and he wore

a compression sleeve on his right leg, 5) that in his last

medical report, Dr. Renard instructed the claimant to do

more weight bearing on his right lower extremity, and 6)

that the claimant admitted that, as of the date of the

hearing no additional surgery or treatment had been

recommended for the claimant’s compensable injury, the

claimant failed to prove by a preponderance of the evidence

that he remained in his healing period after April 4, 2014. 

I agree.

         The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers'

Compensation Act and must sustain that burden by a

preponderance of the evidence.  Hughes School Dist. v. Bain,



Geeslin - G209295     1919

2010 Ark. App. 204, 374 S.W.3d 173 (2010).  The claimant

says he returned to UAMS for treatment of his right leg four

months following his last documented treatment of December

4, 2013, as per Dr. Renard’s instructions.  The claimant has

failed to provide medical documentation of this alleged

treatment, however.  The  Court has previously found that a

claim for temporary total disability for a scheduled injury

cannot be considered in a vacuum.  Fendley v. Pea Ridge

School District, 97 Ark. App. 214, 245 S.W.3d 676 (December

20, 2006).  Just because no proof was presented that showed

that a treating physician had determined that the claimant

had reached the end of his healing period on a given date,

does not preclude the Commission’s authority to determine

the end of the claimant’s healing period based upon a

preponderance of the evidence.  Furthermore, to conclude

that no medical evidence exists to show that a claimant has

reached the end of his healing period, therefore, we are

foreclosed to find that he has not, is contrary to our

statutory requirement that the claimant prove his

entitlement to workers’ compensation benefits.  

          Here, the claimant failed to provide proof that

his healing period had not ended on April 4, 2014, which was

when he was to return to UAMS for further evaluation. 
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Furthermore, the administrative law judge found, among other

things, that the claimant’s testimony regarding his current

symptoms did not match his last medically documented

symptoms, thus, the claimant’s testimony was not supported

by credible evidence.   In view of the above and foregoing,

the claimant has failed to meet his burden of proving that

he remained in his healing period after April 4, 2014. 

Therefore, I dissent from the majority opinion finding that

the claimant is entlted to temporary total disability

benefits after April 4, 2014.

                                                             
                        KAREN H. McKINNEY, Commissioner      
                   


