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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G308479 

NICHOLAS B. GARRETT, EMPLOYEE                  CLAIMANT

DAL WOODLARD CONSTRUCTION, LLC,
EMPLOYER                             RESPONDENT 

STONETRUST COMMERCIAL INSURANCE CO.,
INSURANCE CARRIER/TPA                        RESPONDENT 
     

OPINION FILED AUGUST 29, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JENNIFER R.
WILLIAMS, Attorney at Law, Poplar Bluff, Missouri.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 22, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.



Garrett - G308479 2

3. The claimant has proven, by a
preponderance of the credible evidence,
that he sustained a compensable back
injury as the result of a specific
incident arising out of and during the
course of his employment on August 30,
2013, that caused internal physical
injury requiring medical services and
resulting in disability and which has
been established by medical evidence
supported by objective findings.

4. Respondents are responsible for all
hospital, medical, and related expenses
as the result of claimant’s August 30,
2013, injury and respondents remain
responsible for continued reasonable
necessary medical treatment.

5. The claimant is entitled to temporary
total disability benefits beginning
September 3, 2013, and continuing through
March 11, 2014 at which time the claimant
achieved maximum medical improvement from
his surgery.  The claimant’s healing
period ended on March 11, 2014.

6. Respondents are entitled to a credit
and/or offset for any days that the
claimant worked for the employer herein
before undergoing surgery.  In addition,
respondents are entitled to a credit or
offset for any period of time that the
claimant drew unemployment compensation
pursuant to Ark. Code Ann. §11-9-506.

7. Issues not addressed herein are
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 22, 2014, decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                       

                                                        
                         A. WATSON BELL, Chairman

                                                         
                         _______________________________
                         PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

         I must respectfully dissent from the majority's

opinion finding that the claimant proved by a

preponderance of the evidence that he sustained

compensable back injury on August 30, 2013, as a result

of his work-related activities.  My carefully conducted

de novo review of this claim in its entirety reveals

that the claimant failed to prove that his back

condition arose out of his employment with the

respondent-employer. 

         On August 30, 2013, the claimant was employed

by the respondent-employer as a certified journey-man,

iron-worker/welder.  At the hearing before the

commission on March 28, 2014, the claimant testified

that he was carrying a piece of metal roof sheeting on

August 30, 2013, when he felt a pop in his back.  The

claimant stated that it felt like a “hot poker run down
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my leg” as a result of this incident.  The claimant

testified that his friend and co-worker, Chris Bearden,

was helping him with this task when the injury occurred. 

The claimant stated that he informed Mr. Bearden that he

had “done something to my leg” immediately following the

incident.  The claimant further testified that his

employer, Dal Woolard, and another co-worker, Irving

Hesler, were present when the incident occurred.  The

claimant stated that he informed Mr. Woolard “I think I

hurt my leg.”  The claimant stated that the incident

occurred at around 4 o’clock in the afternoon,

approximately ten minutes before his shift ended.

         The claimant stated that after work, he rode in

Mr. Bearden’s truck to the office in order to pick up

their paychecks.  The claimant stated that the trip to

the office took around 45 minutes.  The claimant

testified that he told Mr. Bearden during this drive-

time that his leg was hurting.  The claimant testified

that he told Mr. Woolard that his leg was still hurting

when he picked up his check.  The claimant denied that

Mr. Woolard instructed him to seek medical attention or

to fill out any injury-related forms.  Thereafter, the

claimant drove himself home. 

         The claimant testified that he failed to seek

immediate medical treatment from his personal physician
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because his doctor’s office was closed.  The claimant

further testified that he failed to seek emergency

medical treatment because “I thought, you know, I’m an

ironworker, I’m supposed to be tough.”

         The claimant stated that over the ensuing

holiday weekend, he continued to experience the

sensation of heat running down his leg, along with

numbness and tingling in his foot.  The claimant

admitted that he assisted several others, including Mr.

Helser, in roofing his father’s new house that weekend. 

The claimant stated that this crew worked Saturday

morning, Sunday, and Monday.  The claimant stated that

he did very little of the actual work, and that he

avoided climbing a ladder to the roof altogether.  The

claimant also denied bending over while working on his

father’s roof. 

         The claimant testified, and the record

reflects, that the claimant was seen on Tuesday morning

by his PCP, Dr. Shahid Shah at Corning Area Healthcare,

Inc.  A report of this visit dated September 3, 2013,

reflects that the claimant reported to Dr. Shah’s nurse

that he had injured his lower back “over the weekend

while roofing his house.”  A follow-up report dated

September 17, 2013, reflects the following:
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          History of Present Illness

          Constitutional:

              Pt states that he injured his back while
         roofing a house 3 weeks ago and developed
         sciatica. [H]e states that the pain is not as
         bad but he is still having the pain. [T]he
         pain is now only in the right lateral calf
         but occasionally he has pain in right hip
         with palpation. He states that the
         amitrptyline is effective but makes him too
         drowsy to take in the day time. 

         A follow-up progress report dated September 24,

2013, reflects the following 

         History of Present Illness:

         Constitutional:

             PT states he injured his back while
         roofing a house 4 weeks ago and developed       
         sciatica. [H]e states that the pain is not as   
         bad but he is still having the pain. [T]he
         pain is now only in the right lateral calf.
         [T]he pain is worse. 

         Dr. Shah referred the claimant for an MRI. 

According to Dr. Shah, that study revealed a large right

paracentral disc herniation at L4-5 resulting in severe

narrowing of the right lateral recess and moderate right

neuronal foraminal narrowing.  Dr. Shah referred the

claimant for a Neurosurgical consultation. 

         The record reflects that the claimant presented

for a neurosurgical consultation with Dr. Tim Maryanov

at St. Bernard’s Neurosurgey clinic on October 15, 2013. 
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In the PRESENTING SYMPTOM AND PROBLEM portion of his

report of that evaluation, Dr. Maryanov noted:

         It was my pleasure to see Mr. Garrett in
         clinic today. As you may recall, he is a 35-
         year-old male with a history of sudden onset
         of back and right lower extremity pain after
         an incident at work which involved some
         lifting and extreme bending on 08/30/13. He
         has been evaluated with MRI lumbar spine 
         which generated a referral to my office for     
         evaluation. Ever since then he has developed
         some weakness in the right foot and also some   
         persistent numbness and pain that has not
         gone away. He has been treated with a
         combination nonsteroidal ant-inflammatory
         medications as well as Gabapentin. This has
         not been helping with his pain symptoms.

         As a result of his evaluation, Dr. Maryanov

recommended surgery.  In a follow-up report dated

November 26, 2013, Dr. Maryanov once again noted that

the claimant’s onset of symptoms had reportedly occurred

at work.  After the claimant’s workers’ compensation

claim was denied, he applied and was approved for 

Medicaid.  The record shows that the claimant underwent

a right lumbar 4/5 hemilaminectomy with a partial

facetectomy and microsdiscectomy on December 2, 2013. 

According to Dr. Maryanov, the claimant reached maximum

medical improvement for this procedure on March 11,

2014, at which time he released him from his care on a

PRN basis.  Due to the claimant’s persistent complaints

of pain, Dr. Maryanov referred the claimant to the
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Advanced Pain Center in Pine Bluff for follow-up

treatment.

         The record reflects that the claimant took the

week of September 3rd off of work, and that he returned

the following Monday.  The claimant testified that he

contacted Mr. Woolard each day that he was off of work

in order to inform him that he could not make it in due

to his pain.  In a string of text messages between the

claimant and Mr. Woolard dated October 15, 2013, the

claimant claimed to Mr. Woolard that he had injured

himself on the job.  Mr. Woolard, on the other hand,

indicated that the claimant had told him through a prior

text message that he had injured his back while working

on his father’s roof.  The print-out of this prior text

message, which is dated September 3, 2013, states as

follows:

         Dal i (sic) hurt my back this weekend. Im
         (sic) gonna go to the dr (sic) today C (sic)
         if they can help it[.]

         When specifically questioned about this text 

message, the claimant responded as follows:

         Q. Okay. Did you make any statement to Dal      
         [Woolard] about when you injured yourself?

         A. They got a text message says I did, but I    
         don’t remember doing it. I’m not going to
         lie. And if I did say it, it was because I 
         was worried about losing my job, you know. 
         I’m the sole provider of my four boys.
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     The claimant testified that the reason for this

discrepancy was “Because I didn’t think it was that big

of a deal.”  

         The claimant acknowledged that Dr. Maryanov

recommended surgery on his initial visit of October 15,

2013.  The claimant stated that Dr. Maryanov attributed

his injury to “wear and tear.”  The claimant admitted

that he had informed Dr. Maryanov that his injury

occurred at work. 

         During cross-examination, the claimant admitted

that he had prior back problems, which he attributed to

pulled muscles.  The claimant further admitted that he

injured his neck in a car wreck the year prior to his

alleged work-related injury.  The claimant agreed that

he had sought treatment for his lumbar spine prior to

August 30, 2013, but he could not recall the specifics

of that treatment.  Further, the claimant agreed that he

had periodically complained to co-workers of back pain

prior to this alleged work-related injury.  The claimant

confirmed that the building he was roofing on August 30,

2013, was a tractor shed.  The claimant testified that

he first reported an injury to his leg because he

thought that was the part of his body injured.  The

claimant stated that he learned during medical treatment

that his lumbar spine was the source of his symptoms. 
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The claimant agreed that the string of text messages

indicating that his injury was work-related was sent on

the same day that he learned from Dr. Maryanov he would

need surgery, which was October 15.  The claimant stated

that his reluctance to report his injury as work-related

was due to the fact that he is the sole provider for his

four sons; thus, he could not risk losing his job. 

         According to the claimant, he could not sit

down at his father’s house over the weekend.  In

addition, the claimant once more denied that he had

gotten on the roof of his father’s house during the time

in question.  The claimant stated that Dr. Maryanov had

persuaded him to file a workers’ compensation claim. 

The claimant further stated that he had returned to work

for a different employer at the time of the March 28,

2014 hearing, and he stated that his back was “better.” 

         The claimant’s wife, Jennifer Garrett, was

called to testify on his behalf.  According to this

witness, the claimant called her after work on Friday,

August 30, 2013, and told her that he had hurt his leg. 

Mrs. Garrett testified that she drove the claimant to

his first medical appointment with Dr. Shah on the

Tuesday following the alleged incident.  Mrs. Garrett

further testified that she was in the examination room

when the claimant told Dr. Shah and his nurse that he
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“[h]urt himself roofing.”  Mrs. Garrett stated that she

was also present when the claimant told Dr. Maryanov

that “he hurt his back on the August 30th roofing job in

Senath.”  Finally, Mrs. Garrett stated that she had

personal knowledge that the claimant was not able to do

any actual roofing on his father’s house on the weekend

in question, even though she was not present there at

all times.

         Dal Woolard, the owner of Woolard Construction

Company and the claimant’s boss, was first to testify

for the respondents.  Mr. Woolard testified that he had

worked with the claimant all day on August 30, 2013. 

Mr. Woolard adamantly denied that the claimant informed

him that day that he had hurt his leg or back.  Mr.

Woolard stated that it was the following Tuesday morning

when the claimant sent him a text message and told him

that he had sustained a back injury.  Mr. Woolard

testified that he took the claimant’s text to mean that

the claimant had hurt his back over that weekend while

helping his father, as opposed to having sustained an

injury at work.  According to this witness, he first

learned that the claimant alleged that his injury was

work-related “when the doctor told him he needed

surgery.”
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         When it came to details concerning a reply text

that Mr. Woolard had sent the claimant accusing him of

having lied about his injury, Mr. Woolard’s memory was

vague.  Furthermore, although Mr. Woolard admitted that

he had paid for minor work-related injuries “out-of-

pocket” in the past, he stated that he had never had an

employee file a workers’ compensation claim until the

claimant did.  On redirect examination, Mr. Woolard

explained that he had asked the claimant the day he

returned to work if his injury was work-related to which

the claimant had responded that it was not.  Mr. Woolard

stated that “Irving and Chris” heard the entire exchange

between him and claimant.

         Christopher “Chris” Bearden testified after Mr.

Woolard.  Mr. Bearden affirmed that he had worked with

the claimant on August 30, 2013, but denied that the

claimant ever told him about an injury.  Mr. Bearden

stated that the claimant had mentioned that he was

hurting that day without providing any specifics.  Mr.

Bearden confirmed that he had helped the claimant with

his father’s roof that weekend.  According to Mr.

Bearden, he had witnessed the claimant on his father’s

roof.  This witness could not recall overhearing a

conversation about the claimant’s alleged injury between

the claimant and Mr. Woolard. 
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         Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp. 2009)
defines a compensable injury as:

          [a]n accidental injury causing internal or     
          external physical harm to the body... arising  
          out of and in the course of employment and     
          which requires medical services for results
          in disability or death. An injury is           
          “accidental” only if it is caused by a         
          specific incident and is identifiable by time  
          and place of occurrence[.] 

          The administrative law judge found and now the

majority, in affirming and adopting the decision of the

administrative law judge, that the claimant had proven

that he sustained a specific compensable injury in the

course of his employment with the respondent-employer. 

The administrative law judge based this conclusion

primarily on the issue of credibility.  In a nutshell,

the administrative law judge found that the record in

this claim is “replete with inconsistencies and

contradictions.”  The administrative law judge

concluded, therefore, that none of the witnesses, to

include the claimant, were completely credible.  As

between the witnesses, however, the administrative law

judge found the claimant to be the most credible.  More

specifically, the administrative law judge wrote that

Mr. Woolard was motivated to deny work injuries in order

to keep his insurance premiums low.  Further, the

administrative law judge stated that “it was apparent”

that the respondents’ corroborating witness was a
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“reluctant witness and may have been intimidated by the

fear of losing his job.”  On the other hand, the

administrative law judge found the claimant’s testimony

to “be more persuasive” than the other witnesses,

including the claimant’s wife.  The administrative law

judge indicated that he was more prone to believe the

claimant’s testimony over the testimony of other

witnesses, with Mr. Bearden’s seemingly “hesitant and

nervous” testimony being that which tipped the scale in

the claimant’s favor.  Essentially, it was because of

Mr. Bearden’s demeanor during the hearing, combined with

his testimony that the claimant reported an injury to

him on August 30, 2013, that the administrative law

judge decided in favor of the claimant.  I find that

this is in error, however, because the only unbiased and

objective evidence of record - namely the medical

documentation contained therein - contradicts the

claimant’s testimony.

         Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true
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facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).  The Commission is not required to

believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. However, the Commission may not

arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

         Neither the Workers’ Compensation Act nor

Arkansas case law contains a requirement that the

Commission personally hear the testimony of any witness. 

There is nothing in the statutes that precludes the

Commission from accepting or rejecting any finding made

by the Administrative Law Judge, including findings

pertaining to the credibility of witnesses.  Stiger v.

State Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000).  By allowing the Commission to review evidence

or, if deemed advisable, hear the parties, their

representatives and witnesses, Ark. Code Ann.

§11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id. 

         When the Commission reviews a cold record,

demeanor is merely one factor to be considered in

determining credibility.  Numerous other factors must be
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considered, including the plausibility of the witness’s

testimony, the consistency of the witness’s testimony

with the other evidence and testimony, the interest of

the witness in the outcome of the case, and the

witness’s bias, prejudice, or motives. Id. “The

flexibility permitted the Commission adequately protects

the claimant’s right of due process of law.” Id.

         I find that Mr. Woolard’s suspected motivation

for denying a workers’ injury (which was his record of

no reported work-related injuries) combined with Mr.

Bearden’s “nervous” demeanor (which suggested that he

may have been fearful of losing his job) still does not

outweigh the claimant’s motivation for claiming that his

back problem was work-related.  The claimant made it

abundantly clear that his motivation for just about

everything he does is the fact that he is the sole

provider for his family.  And, although Medicaid

eventually paid for his surgery, I note that he applied

for this benefit only after he learned that the

respondent-carrier was controverting his claim.  The

claimant testified that he had no health insurance at

the time he allegedly sustained a work-related back

injury.  Therefore, reasonable minds could conclude that

the claimant had a financial incentive to claim that his

condition was the result of a work-related incident
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after he learned he would need surgery for his back. 

Moreover, the claimant testified that he did not receive

any compensation for wage-loss until his attorney

advised him to apply for unemployment befits

approximately two months prior to the hearing.  This,

combined with the medical record which shows 1) that the

claimant initially reported that he injured his leg,

rather than his back, 2) that the claimant initially

reported to his medical providers that he had injured

himself over the weekend while roofing a house, as

opposed to at work while roofing a shed, 3) the claimant

admitted he did not consider his condition to be work-

related until Dr. Maryanov suggested that he should file

a workers’ compensation claim in order to have his

surgery paid for, and 4) the fact that the claimant was

symptomatic prior to his alleged compensable injury

preponderates against the claimant’s assertion that his

back condition was caused by a work-related event on

August 30, 2013.  Plus, although Mr. Bearden maintained

that the claimant complained of pain to him on August

30, 2013, he admitted that the claimant often complained

about pain attributable to his work activities.  

         In conclusion, I find that the preponderance of

the evidence in this claim shows that the claimant  has

failed to prove that his herniated disc was the result
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of any work-related activity.  Rather, the preponderance

of the credible evidence in this claim demonstrates that

the claimant’s back condition was the result of the

activities he performed over the following weekend while

helping his father roof his home.  Therefore, I find

that the claimant has failed to prove that he suffered a

compensable back injury on August 30, 2013. 

Accordingly, I respectfully dissent from the majority's

opinion. 

                                                        
                       KAREN H. McKINNEY, Commissioner


