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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G308950   

KIMBERLY GARCIA,
EMPLOYEE
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OK FOODS, INC.,
SELF-INSURED, EMPLOYER

RESPONDENT

OPINION FILED NOVEMBER 12, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 8, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at the 
   pre-hearing conference conducted on December 18, 
   2013, and contained in a pre-hearing order filed 
   December 19, 2013, are hereby accepted as fact.

2. The claimant has failed to prove by a            
        preponderance of the evidence that she suffered  
        compensable injuries to her neck, shoulders,     
        ribs, and back on October 31, 2013.
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3. The claimant has failed to prove by a            
   preponderance of the evidence that she is        
   entitled to medical treatment for her alleged    
   compensable injuries.

4. The claimant has failed to prove by a            
        preponderance of the evidence that she is        
        entitled to temporary total disability
        benefits as a result of her alleged injuries.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the July 8, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must dissent from the majority opinion.  I would award

the claimant medical and indemnity benefits for her

compensable injuries, as well as an attorney’s fee.

          On October 31, 2013, a light fixture suspended

over the processing line where the claimant worked as an

inspector fell, landing on the claimant.  It knocked the

breath out of her. She reported the accident immediately

to the floor lead and to the nurse. She was not sent to

the doctor at that time.  She continued to work,

although she had tingling in her fingers, pain in her

shoulder, neck and across her chest.  She reported these

symptoms to the second shift nurse, at the end of the

claimant’s shift. The second shift nurse gave her an

over-the-counter pain medicine and a jar of sports rub

muscle cream.  She used those treatments, and the next

day she was worse.

          On November 1, 2013, the claimant returned to

the nurse station, reporting her pain as a result of the

accident.  An accident report was completed, reflecting

that she was struck in her left shoulder and thoracic

region.  She was sent to Dr. Holder with a 2:15 pm
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appointment on that date. Dr. Holder’s report indicates

that he prescribed Daypro, that she had an upper back

contusion, and that she had work restrictions for her

shoulders.  On that date, a cervical spine x-ray showed

loss of curvature, a reversal of cervical lordosis.

Follow up with an MRI was suggested.  There was slight

disk space narrowing at C5-6 and minimal spur formation

in the lower thoracic spine.  At 5:00 pm, the nurse

station received a call that the claim was denied. At

5:29 pm, the claimant returned to the station with

paperwork from Dr. Holder stating that she had a back

contusion and was on reaching, lifting, and pulling

restrictions for her shoulders.  She was informed that

the claim had been denied.

          On November 9, 2013, the claimant saw Dr.

Russell for her left shoulder pain and back pain.  She

had pain at her scapula and rotator cuff.  She had

decreased mobility, and numbness and tingling in her

arms.  Dr. Russell assessed chest wall pain and took her

off work until November 19, 2013.  She was given

prescriptions for Daypro and hydrocodone.  The claimant

had a prescription for naproxen for shoulder pain which

was stopped on that date.
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          On November 21, 2013, the claimant presented

to the emergency room with chest wall pain that felt as

though something was stabbing her under her left arm and

middle back.  She also had upper back and left shoulder

pain.  She related her pain to the events three weeks

prior.  The diagnosis was rib contusion. She was

provided educational materials which explained that a

rib contusion is “a bruise to one or more rib bones.”

She was also given information for a back contusion.

          On January 28, 2014, the claimant reported

that her shoulder was hurting badly to the nurse

station. 

          For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i), must

be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence
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that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

          There is no question that a specific incident,

identifiable by time and place, occurred when the light

fixture fell upon the claimant.  Likewise, there is no

question that the claimant was performing employment

services at the time of the injury, satisfying the

“arising out of and in the course of employment”

requirement. 

          Causation is likewise established.  The

claimant did not have neck, chest, rib, back or left

shoulder problems prior to the accident.  Dr. Holder

went so far to state that if the claimant continued to

have symptoms, that she required further treatment.  The

medical evidence establishes that the claimant had rib

and back contusions, with pain, loss of range of motion

and tingling, which was supported by the objective

findings of loss of cervical lordosis.  The claimant

also had degenerative spinal findings.  The loss of

lordosis and the contusions are objective findings.  The

fact that the respondents refused to explore the

claimant’s injury further with an MRI or to allow
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treatment for the obvious work-related injury merely

reflects a legal strategy and not the absence of all the

elements of a compensable injury.

          I would award the claimant the benefits she

seeks.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                             
PHILIP A. HOOD, Commissioner


