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OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge filed April 18, 2014, finding that

the claimant has proven by a preponderance of the evidence

that she sustained a compensable injury to her right knee on

September 17, 2013, arising out of and in the course of her

employment, which rendered her temporary totally disabled

for the period commencing September 18, 2013, and continuing

through the end of her healing period, a date yet to be

determined.  Our carefully conducted de novo review of this
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claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that she

sustained an injury to her knee arising out of and in the

course of her employment with the respondent-employer in

that she failed to prove that she was performing employment

services at the time of her injury. 

The facts herein are undisputed.  The claimant,

who was a registered nurse in the respondent-employer’s Cath

Lab, tripped and fell, injuring her right knee, on her way

downstairs to the cafeteria.  The claimant was accompanied

by co-worker and witness at the March 7, 2014 hearing,

Larinda Lynch.

The claimant testified that she had been

monitoring a very unstable patient prior to this incident,

and that she had not left his side all morning.  According

to the claimant, at approximately 12:30 to 12:45 p.m. on

September 17, 2013, she decided to take a lunch break.  The

claimant informed fellow RN, Bridgette Fender, that she was

going to “run downstairs and grab something to eat and bring

it back” to the floor to eat.  The claimant stated that she

left the Cath Lab and was proceeding through the 2-East

nursing area on her way to the elevator.  The claimant
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further stated, “as I stepped onto that elevator, that’s

whenever I tripped and fell.”  The claimant’s right knee

reportedly struck the floor when she fell.  According to the

claimant, she experienced immediate pain and swelling of her

right knee.  The claimant stated that the elevator descended

one level as Ms. Lynch tried to help her up.  When another

co-worker boarded the elevator with a wheelchair, the

claimant’s two co-workers and one visitor helped her into

the wheelchair.  Immediately thereafter, the claimant was

wheeled downstairs to the emergency room.

Whether the claimant sustained an injury as a

result of this incident is not disputed here.  Therefore,

suffice it to say that diagnostic studies showed that the

claimant sustained an injury to her right knee as a result

of this incident which required medical treatment.  

With regard to the respondent-employer’s policy

concerning breaks, the claimant testified as follows:

We just take breaks as we can.
Usually, you know, we’ll just
take care of our patients. If
our patient is stable at that
time, we might run and take a
fifteen, twenty minute break.
There’s no set hours. It just
depends you know, on the day,
how many patients we have at
that time.
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With specific regard to lunch breaks, the claimant

stated:

We just take it whenever we
get a chance. We just usually
run downstairs, grab
something, and bring it back
to the area, and that’s what
we do for lunch.

The claimant testified that the nurses in her area

are not required to ask permission for a break, nor are they

required to clock out for lunch unless they are leaving the

premises.  The claimant testified that there is “no general

rule” with regard to lunch breaks, “we’re just automatically

deducted thirty minutes.”  The record shows that the

claimant had not clocked out for lunch on the day she was

injured.  

The claimant testified that she was not completely

relieved of all of her job duties while on break or at

lunch.  “As an RN,” she stated, “we are told that we always

represent St. Bernard’s.”  “So,” she added, “you know, if

someone in the hall that needed help, someone who was lost,

a spill, trash, anything like that, I would take care of

that.”  The claimant stated that anytime she was in uniform

with her name badge on she represented the respondent-

employer.
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Moreover, the claimant testified that she was

subject to being called back from break in the event of an

emergent or immediate need.  More specifically, the claimant

stated:

Well, if I was on the code
team and they called a code
blue, you know, I would
automatically go to that code.
If the patient that I was
assigned to had something
going on, and they called me
on my cell phone, I would come
back. Just various reasons.

The claimant stated that she and her fellow nurses

were instructed to assist visitors, as well as patients. 

The claimant agreed that she sometimes assisted in other

units, but stated that her primary duty was to the Cath Lab

where she was working on the date of her accident.  The

claimant stated that she was filling in for another nurse on

the day she was injured, and that she had not been scheduled

to work that day. 

On cross-examination, the claimant acknowledged

that the respondent-employer provides its employees with a

handbook.  The claimant confirmed that, according to this

handbook, an employee who works more than eight hours is

entitled to two fifteen minute breaks and one thirty minute
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lunch break.  The claimant agreed that she would have worked

a twelve hour shift on September 17, 2013, had she been able

to finish her shift. 

The testimony of Larinda Lynch corroborates the

claimant’s testimony with regard to the events surrounding

the claimant’s accident.   Further, Ms. Lynch affirmed that,

although they were headed to lunch when the claimant tripped

and fell in the elevator, they had not clocked out for

lunch.  Ms. Lynch testified that they only clock out when

they are leaving the premises, and she confirmed that they

are docked thirty minutes from their pay each day for lunch

breaks.  Ms. Lynch corroborated the claimant’s testimony

that they intended to go downstairs to the cafeteria for

lunch when the incident occurred.  While both the claimant

and Ms. Lynch testified that they are required by hospital

policy to provide assistance to patients and visitors if

necessary during their break time, as well as to correct

safety hazards, i.e., wiping up spills, the testimony of

both reflects that they were not engaged in such an activity

when the claimant’s accident occurred.

The record reveals that the claimant injured her

right knee in an automobile accident in 1994, and that this
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injury resulted in ACL reconstruction surgery.   The

claimant contends that she was asymptomatic for her right

knee after her surgery, and that she remained so up until

the incident of September 17, 2013.

In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2009). 

A compensable injury does not include an injury that is

inflicted upon the employee at a time when employment

services are not being performed.  Ark. Code Ann. § 11-9-

102(4)(B)(iii)(Supp. 2009). The phrase “in the course of

employment” and the term “employment services” are not

defined in the Workers’ Compensation Act.  Texarkana Sch.

Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57 (2008). 

An employee is performing employment services when

he or she is doing something that is generally required by

his or her employer. Id.; Pifer v. Single Source Transp.,

347 Ark. 851, 69 S.W.3d 1 (2002).  The Commission uses the

same test to determine whether an employee is performing

employment services as we do when determining whether an

employee is acting within the course and scope of

employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
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S.W.3d 281 (2007).  The test is whether the injury occurred

within the time and space boundaries of the employment, when

the employee was carrying out the employer’s purpose or

advancing the employers interest, directly or indirectly.

Id. In Conner, 373 Ark. 372, 284 S.W.3d 57, the Court stated

that where it was clear that the injury occurred outside the

time and space boundaries of employment, the critical

inquiry is whether the interests of the employer were being

directly or indirectly advanced by the employee at the time

of the injury.  Moreover, the issue of whether an employee

was performing employment services within the course of

employment depends on the particular facts and circumstances

of each case. Id.

The Court of Appeals and the Supreme Court have

found injuries compensable when the employee was required to

stay on his or her employer’s premises and perform duties,

if the need arose, during their break. See, Ray v.

University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1999); Wallace v. West Fraser South, 365 Ark. 68, 225

S.W.3d 361 (2006).  In these cases, the Courts found that

the employee’s presence and availability advanced the

employer’s interest.  Injuries have been found not to be
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compensable when the employer receives no benefit from the

activity being performed during the break or when the

activity is not inherently necessary for the performance of

the employee’s job, even though his or her presence or

action benefits the employer. E.g., McKinney v. Trane Co.,

84 Ark. App. 424, 429, 143 S.W.3d 581, 585 (2004); Smith v.

City of Fort Smith, 84 Ark. App. 430, 435, 143 S.W.3d 593,

596–97 (2004).

The Courts have also found that an injury suffered

by an employee while on a break is compensable if the

employer has imposed some duty or requirement to be

fulfilled by the employee during the break. E.g., Moncus v.

Billingsley Logging and American Ins. Co., 366 Ark. 383,

235, S.W.3d, 877 (2006). In Moncus, although the employee

was not engaged in the activity for which he was primarily

employed when he was fatally injured, he was carrying out

the express directions of his employer by following the

employer to a job site to begin working.  Similarly, in Wal-

Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93

(2002), the claimant suffered a compensable injury when she

was returning her purse to her locker on her way back from a

scheduled break. For security reasons, the respondent
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required employees to place their belongings in their locker

before returning to work.  In Wallace v. West Fraser South,

the Supreme Court held that an employee suffered a

compensable injury when he fell while walking over a board

that was placed by his employer across a ditch for employees

to use as a bridge when returning from a break.  The

claimant was advancing his employer’s interest during the

break because he remained on the clock, was not allowed to

leave the premises, and could be called back to work.

The Court has previously recognized that an injury

is compensable even when an employee was on break or had not

yet clocked in as long as the employee was performing

employment services at the time the injury occurred.  See,

Jonesboro Care & Rehab Ctr. v. Woods, 2010 Ark. 482,

___S.W.3d ___(2010) holding that an employee was performing

employment services when she stepped outside for a break

while attending a mandatory seminar and was required to wait

afterward to complete paperwork and pick up her paycheck. 

In Conner, supra, the Court found that an injury sustained

by a janitor while opening a gate to a school parking lot

upon returning from his lunch break was compensable because

the janitor was performing employment services at the time
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of his injury, particularly where he was not allowed to

leave the workplace area during break.  In Collins v. Excel

Specialty Prods., 347 Ark. 811, 819, 69 S.W.3d 14, 20

(2002), the Court found that an employee’s injury, suffered

while taking a restroom break, was compensable, because the

“restroom break was a necessary function and directly or

indirectly advanced the interest of the employer”. In the

case of White v. Georgia-Pac. Corp., 339 Ark. 474, 6 S.W.3d

98 (1999) the Court held that an employee’s injuries were

compensable because the employee was required to monitor his

work area while he was taking a smoke break and was thus

performing employment services.  Finally, in Robinson v. St.

Vincent Infirmary, 88 Ark. App. 168, 196 S.W.3d 508 (2004),

the court affirmed the commission’s finding that an employee

who was on her way to retrieve her lunch was not performing

employment services when she stepped off an elevator and

slipped in a puddle of spilled coffee.  We note that the

claimant testified that she did not clock out for lunch. Id.

In finding that the claimant was not performing employment

services, the court stated, “Appellee gleaned no benefit

from appellant going to the fourth floor to get her lunch.” 

Further, the court found that the claimant’s action was
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“totally personal” in nature. 

While the Administrative Law Judge cited Arkansas

Methodist Hospital v. Hampton, 90 Ark. App. 288, 205 S.W.3d

848 (2005), as a comparable case to this claim, he failed to

state why.  A review of that case shows that these two cases

are very similar in fact, with two major differences. 

First, the injured employee in Hampton, a registered nurse

in her employer’s ICU unit, was injured in a fall at work

while going to obtain meals for herself and her co-workers. 

Second, the injured employee intended to deliver those

lunches to her co-workers in ICU so that only one nurse,

which happened to be her on that particular day, would have

to leave the unit.  The court found that this activity

indirectly advanced the interests of her employer.

In the present claim, the claimant was going to

retrieve her own lunch from the cafeteria downstairs when

she tripped and fell.  The record shows that she was

permitted a thirty minute lunch each day, and that her pay

was automatically docked for that time whether she took

lunch or not.  And, while the testimony of Ms. Lynch

corroborated the claimant’s testimony that, as

representatives of the respondent-employer, nurses were
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expected to assist patients and/or visitors any time the

need arose, the claimant was assisting no one at the time of

her accident.  Furthermore, the claimant admitted that she

was not in possession of any patient charts, notes, or other

work materials at the time of the accident.  Further, the

claimant agreed that the employee handbook, which she

acknowledged and signed, specifically stated that employees

on their thirty minute lunch break were “completely

relieved” of their work responsibilities.  Furthermore, the

claimant’s testimony, as corroborated by the record, shows

that the claimant was free to leave the premises during her

lunch time if she so chose. Finally, although the claimant

had been one-on-one with a critical patient prior to her

lunch break, that patient was left under the supervision of

another nurse at the time of the claimant’s injury.  

Clearly, at the time of her accident the claimant

was not engaged in any activity that benefitted her

employer, either directly or indirectly, nor did her actions

advance the employer’s interests in any way.  Rather, the

particular facts of this claim show that the claimant was

beginning her lunch break when she tripped and fell on the

way to the cafeteria to retrieve her own lunch.  Therefore,
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we find that the claimant has failed to prove by a

preponderance of the evidence that she was performing

employment services at the time she was injured. 

Accordingly, the opinion of the Administrative Law Judge is

hereby reversed.    

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion, because the

claimant was indeed performing employment services at

the time of her injury.

The claimant, a nurse, was injured as she

entered the cafeteria for lunch.  She had left her

patient’s room, notified her supervisor, walked passed

the nurse’s station, and as she entered the elevator,

she tripped and fell.  She was with a co-worker, who

also testified.  The claimant worked twelve hour shifts
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and took her lunch break as her workload allowed. 

The employer’s employee handbook stated that

the employees were completely relieved of

responsibilities while on their lunch break.  However,

the claimant testified that she had a responsibility to

address any need which she encountered at any time.  She

and her co-worker testified that they could be called to

duty for their patients or work area at any time, and

that they were bound to respond to the needs of any

patients or visitors whom they encounter.  Further, if

there was a spill or other problem, they were under an

obligation to take care of it themselves.  The co-worker

testified that these obligations were impressed upon

employees from their first orientation throughout their

careers with the employer hospital.  This is consistent

with the “Committed to Excellence Pledge” found in the

same employee handbook, which each employee signed,

which states:

Standards of Customer Service

A - Always ACKNOWLEDGE the needs of
patients, visitors and co-workers.
L - Always LISTEN to needs of patients,
visitors and co-workers.
W - Always WELCOME patients, visitors and
co-workers with a smile.
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A - Always take ACTION.
Y - You are St. Bernard’s.
S - Always SERVE our patients, visitors
and co-workers with a Christ-like
attitude.  

In order for an injury to arise out of and in

the course of employment, the claimant must be

performing employment services at the time of the

injury.  The term "employment services" is not defined

in the Arkansas Workers’ Compensation Act, but the

Supreme Court has stated that “an employee performs

employment services when doing something that is

generally required by the employer.”  CV'S Family Foods

v. Caverly, 2009 Ark. App. 114, 2 (2009)(citing Wallace

v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006)); Texarkana v. Conner, 373 Ark. 372, 376 (2008). 

The test for “employment services” is “the same as that

used to determine whether an employee was acting within

the course of employment, i.e., whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer's purpose or advancing the employer's interest

directly or indirectly.”  Id.    The Supreme Court in

Texarkana v. Conner, supra, stated that the “critical
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inquiry is whether the interests of the employer were

being directly or indirectly advanced by the employee at

the time of the injury,” and that the issue depends on

the particular facts and circumstances of each case. 

The Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.”  Honeysuckle v. Stout,

2009 Ark. App. 696 (2009).

In Foster v. Express Personnel Ser., 93 Ark.

App. 496, 222 S.W.3d 218 (2006), the court reversed the

commission’s finding that the claimant was not

performing employment services when she was injured,

because she was injured in an area in which employment

services were expected of her and was furthering her

employer's interests when she was injured.  The Foster

claimant’s job duties began when she entered the

building, and not only when she reached her work area.

In a more directly applicable case, Ray v.

University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1999), the Court of Appeals held that a cafeteria
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worker was performing employment services when she

slipped and fell during a paid break. The determinative

factor in Ray was the fact that the worker would have

been required to cease her personal activities if a

university student needed assistance.  I note that the

determinative factor was not that she was actually

caused to assist a student.

In Arkansas Methodist Hospital V. Hampton, 90

Ark. App. 288 (2005), the claimant, a nurse, was injured

when she left her work station during a twelve-hour

shift to get a meal for herself and her co-workers.  The

Court of Appeals affirmed the Commission, which applied

Ray, concluding that the claimant was performing

employment services because she was "on the clock," did

not leave the hospital, and could have been asked to

assist another patient or hospital employee while she

was out of the unit.  The Commission maintained that

because the claimant was required to work a straight

twelve-hour shift, the hospital expected her to advance

its interests no matter where she was in the hospital. 

The court affirmed, also noting the benefit to the

hospital in the ability of the other nurses to remain at
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their stations.

Similar results were reached in Wallace v.

West Fraser South, 365 Ark. 68, 225 S.W.3d 361 (2006),

where the claimant was performing employment services,

because at the time he was injured, he was returning

from a paid break during which time he could be called

back to work at any time, and in Wal-Mart Stores, Inc.

v. King, 93 Ark. App. 101, 216 S.W.3d 648 (2005), where

the court of appeals held that where an employee was

required to go to the employee lounge for her break and

was required to assist customers during her break, if

requested to do so, the employee was performing

employment services. 

This claim contrasts with Robinson v. St.

Vincent Infirmary, 88 Ark. App. 168, 196 S.W.3d 508

(2004), because the current claimant was expected to

perform employment services for patients, family members

and co-workers at any and all times.   

The claimant was required by the employment

handbook to be available at all times for anyone in the

hospital.  Despite the employment handbook’s assertion

that she was duty-free during her break, the same
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document required her to “always” be ready and to be

looking for someone to assist.  Additionally, she was

expected to take her lunch when she could find a break

in her duties, and with a thirty-minute lunch break, she

was effectively confined to the hospital building.

I would award the claimant benefits, because

her injury occurred during a time when she was

performing employment services.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


