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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed August 14, 2013.  The administrative law judge

found that the claimant sustained an injury within the

course and scope of his employment.  After reviewing the

entire record de novo, the Full Commission finds that the

claimant proved by a preponderance of the evidence that he

sustained a compensable injury.  
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I.  HISTORY

Henry Eddie Fox, age 50, testified that he had been

employed with the respondents, Baker Implement Company, for

approximately 12 years.  The parties stipulated that the

employment relationship existed at all pertinent times,

including October 23, 2012.  The respondents’ attorney

questioned the claimant at a deposition included in the

record:

Q.  Tell me in your own words how you were
injured at Baker.

A.  I was putting a PTO on, and I went to tighten
the bolts up, and I was - when I was pulling
on - I had to put a pipe on a wrench to make
a cheater pipe, and when I pulled, it
slipped, and my neck was pushed up against
the back of the tire.  

Q.   Okay.  What pain or problems, if any, did you
feel?

A.   A burning sensation up my - all the way up
through the bottom of my lower back all the
way up to my neck.  

Q.  Low back up to your neck?

A.  Yes, sir.

Q.  And this happened on October 23, 2012?

A.  Yes, sir....

Q. And this was a specific incident you believed
that caused your pain?

A.  Yes, sir....
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Q. Did you report any injury that day?

A.  Yes, sir.  I told Steve Pearson.  

Q.  Okay.  What did you tell Steve?

A. I told him I thought I hurt my back, and he
told me just to relax and worry about it
tomorrow.  He said go home and sleep on it.  

The claimant testified that he did not return to work

after October 23, 2012.  

Steve Pearson testified that he was the respondent-

employer’s service manager.  The respondents’ attorney

examined Steve Pearson:

Q.  Now, in regard to the last day that Mr. Fox
was at Baker, do you remember what he was
doing that afternoon or that day?

A.  Yes.

Q.  What type of work was he doing?

A.  He was doing some repairs on a tractor.  

Q.  Okay.  What type of repair work was it?

A.  PTO work.

Q.  What does PTO stand for?

A.  Power take-off.

Q.  And what type of instrument or tools - what
was he using?

A.  Just hand wrenches, air wrenches.  

Q.   Was he having any difficulty with that?
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A.   With the?

Q.   In getting the PTO off?

A.   Not really, no....

Q. When he left work that day, did he say
anything about why he was leaving?

A.   He was feeling bad.  I could tell that he was
drained.  He was feeling bad.  He was
frustrated with the tractor.  It was a
tractor he had diagnosed and which he
was having trouble with it.  I just got the
impression he done came to wits’ end.
He was feeling bad.  So, he came in and took
off for the day.

Q.  Did [he] say anything about injuring his low
back or anything like that?

A.   No.

Q.   He didn’t report any injury?

A.   No.  

According to the record, the claimant saw Dr. Demetrius

S. Spanos on October 24, 2012: “48 year old, right handed

male with severe bilateral elbow pain working into the

fingertips with drawing of the fingers.  Severe neck pain

working into the shoulders.  Oversensitivity of the hands

and arms.  Symptoms began over a month and greater in the

last 24 hrs. after having heavy work with a lot of pulling. 

Patient denies being diabetic....Impression: Abnormal nerve

conduction velocity studies of both upper extremities. 
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Conclusion: 1.)  Severe right carpal tunnel syndrome.  2.) 

Entrapment of the right ulnar nerve 2 cm proximal to the

elbow by inching studies.  3.)  Moderately severe carpal

tunnel syndrome of the left upper extremity.  4.)  Probable

entrapment of the left ulnar nerve across the elbow.  5.) 

No evidence of polyneuropathy by nerve conduction velocity

testing.”    

An MRI of the claimant’s cervical spine was taken at

St. Bernards Medical Center on October 24, 2012:

Clinical History: 48-year-old female (sic) with
history of neck pain....

Findings: The prevertebral soft tissues are normal
in thickness....No acute fracture
or listhesis is identified.

At C2-C3, there is no significant central canal or
neural foraminal narrowing.  

At C3-C4, there is no significant central canal or
neural foraminal narrowing.

At C4-C5, there is no significant central canal or
neural foraminal narrowing.

At C5-C6, large posterior disc osteophyte complex
present.  There is severe central canal narrowing
with narrowing of the AP diameter the central
canal to approximately 5 mm.  There is abnormal
increased T2 signal present in the cervical spinal
cord at this level suggesting myelomalacia. 
Neurosurgical consultation is recommended for
further evaluation.  
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At C6-C7, posterior disc osteophyte complex
present with moderate central canal narrowing. 

At C7-T1, there is no significant central canal or
neural foraminal narrowing.  

IMPRESSION: 1.  Large posterior disc osteophyte
complex present at the C5-C6
level with severe central canal narrowing and mass
effect on the cervical spinal cord.  Abnormal
increased T2 signal within the cervical spinal
cord suggesting myelomalacia.  Neurosurgical
consultation recommended for further evaluation.
2.  Posterior disc osteophyte complex at the C6-C7
level with moderate central canal narrowing. 

The claimant followed up with Dr. Spanos on October 29,

2012:
The patient was last seen a week ago when he
presented with upper extremity symptoms.  He
underwent nerve studies of the upper extremities
which showed evidence of severe right carpal
tunnel syndrome as well as entrapment of the right
ulnar nerve across the elbow.  There was also
evidence of a moderately severe carpal tunnel
syndrome of the left.  Because of neck pain
imaging of the cervical spine was recommended.... 
The patient was brought back to the clinic today
emergently, after I received his MRI imaging
results.  These were reviewed with him and his
wife.  There is significant stenosis at the C5-6
level which causes spinal stenosis to five
millimeters.  There is evidence of some edema in
the cord as well.  I’ve contacted neurosurgery and
they will be evaluating him today.  I suspect he
will require surgical  decompression.  

Dr. Spanos’ impression was “1.  Spinal stenosis. 
2.  Limb pain.  3.  Carpal tunnel syndrome.  4. 
Peripheral neuropathy.”  
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The record indicates that the claimant’s wife, Lacy

Fox, filled out an intake form for the claimant at Jonesboro

Neurosurgery Clinic on October 29, 2012.  Lacy Fox wrote on

the form that the claimant was being seen because “Spinal

cord being pinched (Dr. Spanos).”  Ms. Fox checked a space

indicating “No” following the question, “Were you injured on

the job?”  The claimant testified that he did not fill out

the intake form “because I couldn’t write, I couldn’t move

my hands.”    

Dr. John A. Campbell began treating the claimant at

Jonesboro Neurosurgery Clinic on October 29, 2012:

This is a 48-year-old gentleman, who is a mechanic
and comes to us from Osceola.  I received a phone
call earlier today from Dr. Spanos asking me to
see this patient right away.  He has been found to
have a fairly large C5-6 disk herniation and some
spurring causing cord compression.  He has been
developing symptoms of cervical myelopathy with
painful dysesthesias in the hands and feet.  He
has now developed weakness in the arms, which has
really been going on since this summer.  He had an
MRI done about five days ago that now shows some
cord compression and actually a slight degree of
signal change in the cord at the C5-6 level....

IMAGING REVIEW: MRI of the cervical spine shows
protruding disks at C5-6 causing some indention
into the cord and a small amount of signal change
in the cord at this level.

  
Dr. Campbell assessed the following: “A 48-year-old

gentleman who appears to be developing some cervical
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myelopathy with dysesthesias and neuropathy now in the hands

and feet.  He has a significant cord impingement at C5-6.  I

have recommended proceeding with a C5-6 anterior cervical

diskectomy and fusion this week and this surgery has been

scheduled for 11-01-12.”   

Dr. Campbell performed surgery on November 1, 2012:

“C5-C6 anterior cervical discectomy, decompression, and

arthrodesis using 6 mm Cornerstone allograft, Progenics

demineralized bone matrix, and 23 mm Atlantis Elite plate.” 

The pre-operative diagnosis and discharge diagnosis was “1. 

C5-C6 disc herniation.  2.  C5-C6 stenosis.  3.  C5-C6

spondylolysis.”  

The claimant followed up with Dr. Campbell on December

14, 2012: “He is a 48-year-old mechanic from Osceola, who

presented to me back in October with acute disk herniation

at C5-6 causing cord compression and rapid neurologic

decline.  He presented with clear cut cervical myelopathy. 

We took him to the OR on an urgent basis performing a C5-6

ACDF with plating.  He has done well with some improvement

in his symptoms, but still feels some numbness and tingling

in the hands....ASSESSMENT/PLAN: The patient is doing well

six weeks postop from C5-6 ACDF with plating.  He does have

cervical myelopathy, but I think he has had improvement in
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his symptoms.  I do have severe reservations about his

ability to get back to being a mechanic.  I have recommended

that he apply for disability.  He is going to go ahead and

do this.  I plan to see him back in six weeks.  He can

gradually increase activities.”

The claimant signed a Form AR-C, Claim For

Compensation, on December 21, 2012.  The claimant indicated

on the Form AR-C that an accident occurred on October 23,

2012: “Claimant was putting a PTO in tractor and sustained a

strained neck and an occupational strain to his back.”    

Dr. Campbell corresponded with the claimant’s attorney

on January 11, 2013:

This letter is in response to your letter dated
01/08/13 regarding Mr. Henry Fox.  As you will
recall, I took Mr. Fox to the operating room back
on November 1, 2012 for a C5-6 anterior cervical
diskectomy and fusion.  He had a large cervical
disk herniation at that time.  He asked
specifically whether this is a work related injury
causing this disk herniation.  Unfortunately, the
patient did not give me any history of having a
work related injury on his initial visit with me
on October 29th.  In fact, he specifically checked
negative on whether he was injured on the job.  If
the patient wishes to revisit with me and provide
me details about this alleged work related injury
then I would be more than happy to record this
information into the medical record and provide
opinions with respect to causation of cervical
disk  herniation and then subsequent need for
cervical fusion.

The claimant followed up with Dr. Campbell on January
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28, 2013:

Mr. Fox is a 48-year-old gentleman, who is a
mechanic and sustained a C5-6 disk herniation that
required surgical intervention back on November 1,
2012.  He developed cervical myelopathy at that
point.  When Mr. Fox first came to see me on his
intake form he had checked “no” to whether he was
injured on the job.  The patient, in [hindsight],
says his wife had filled out that form because he
was unable to write at that time.  He tells me now
that clearly this is a work related injury.  He
recalls being hurt on the job on approximately
October 23, 2012 working at Baker Implements.  He
was installing a power take-off unit and [was]
under a tractor pulling on some equipment and
bracing the back of his head against a tire and
then immediately noticed discomfort in the neck
and arms.  By the following morning his fingers
went numb and he reported to Dr. Spanos.  He was
then found to have the disk herniation.  So,
again, the patient tells me at this
point that this is a work related injury.  

Dr. Campbell again wrote to the claimant’s attorney on

February 18, 2013:

This letter is in response to your correspondence
dated 01/31/13 regarding Mr. Henry Eddie Fox.  You
asked me for a short narrative outlining the
medical history that Mr. Fox has provided me and
subsequent treatment.  Mr. Fox became known to me
back on October 29th of 2012 when he was referred
to me by Dr. Demetrius Spanos for a large C5-6
disk herniation.  This subsequently required
surgical intervention and was carried out on
November 1, 2012 when he underwent a C5-6 anterior
cervical diskectomy and fusion at St. Bernards
Medical Center.  At that time he developed a
significant cervical myelopathy and developed
weakness, especially in the arms.  What the
patient did not indicate to me at that time is
that this is actually a work related injury.  It
turned out that as he was unable to write he did
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not fill out his intake form and did not check
affirmatively when indicating whether this was a
Worker’s Comp injury.  On subsequent history
taking, it turns out that Mr. Fox developed this
injury on approximately October 23, 2012 when he
was working at Baker Implement Company.  He was
installing a power take off unit and was under a
tractor pulling on some equipment bracing the back
of his head against a tire and then immediately
noticed discomfort in the neck and arms.  By the
following morning he was now having neurologic
symptoms with numbness and tingling of the fingers
and reported to Dr. Spanos.  At that point he was
found to have a large C5-6 disk herniation and
then was referred to me for further evaluation....
Following surgery, the patient has had some
improvement in symptoms.  He continues to
have myelopathic findings on his physical exam. 
It appears that he is going to have a slow
recovery from what is essentially a spinal cord
injury.  He continues under my care at this point.

It is my opinion that the incident that the
patient described on October 23, 2012 is the major
cause of his cervical disk herniation that
requires neurosurgical treatment on November 1,
2012....    

  
A pre-hearing order was filed on March 11, 2013.  The

claimant contended that he “was lifting and pulling on a

power take-off drive and sustained an injury to his cervical

and lumbar spine.”  The respondents contended that the

claimant “did not sustain an injury within the course and

scope of his employment with Baker Implement Company.”  An

administrative law judge scheduled a hearing on the issues

of “compensability (temporary total/medical benefits) and

controverted attorney fees.”
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The parties deposed Dr. Campbell on May 8, 2013.  The

respondents’ attorney questioned Dr. Campbell regarding the

claimant’s history of injury and the treatment provided to

the claimant.  The claimant’s attorney also questioned Dr.

Campbell:

Q.  Do you feel based on the admission of - based
on the history of Mr. Fox, of his on-the-job
injury to you, do you feel that that
represents a major cause of his cervical disc
injury that required surgery?

A.  I do, and I explained to you in a letter
where I mentioned that, and I think he
probably had some underlying degenerative
changes at that level in his neck between C5
and C6.  He probably had pre-existing spurs. 
I don’t think those suddenly just developed
on October 23, 2012, but I think it’s
important to note that, during the time of
surgery, we did find quite a few disc
fragments.  And I think that that pathologic
finding would be consistent with the injury
that he went on to describe to me later on in
January....

Q.  And your opinion as to the major cause of the
disc herniation being an on-the-job injury,
is that your original agreement of certainty?

A.   Yes....

Q.  And, obviously, you have been asked questions
about the lack of reference to an on-the-job
injury in your office notes and forms and
things of this nature.  The fact that there
was no mention in these early-on forms and
office notes about specific on-the-job
injury, does that change your opinion
regarding the relationship of the on-the-job
injury to the disc herniation now that you’ve
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had an opportunity to talk to Mr. Fox and get
a more thorough history?

A.  No, it doesn’t, but it would have been nice
to have had the information to start out
with.    

    
A hearing was held on May 24, 2013.  The claimant

testified that his physical condition had improved, but that

he was suffering from chronic pain in his neck and back. 

The claimant testified that he was scheduled to follow up

with Dr. Campbell on May 31, 2013.    

An administrative law judge filed an opinion on August

14, 2013.  The administrative law judge found that the

claimant sustained an injury arising out of his employment

on October 23, 2012.  The administrative law judge awarded

temporary total disability benefits and medical treatment.   

The respondents appeal to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
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A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).      

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)

(i)(Repl. 2002).  Preponderance of the evidence means the

evidence having greater weight and convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  On October 23, 2012, the claimant sustained an

injury to his cervical spine within the course and scope of

his employment[.]” The Full Commission finds that the

claimant proved by a preponderance of the evidence that he

sustained a compensable injury.  The parties stipulated that

the employment relationship existed at all pertinent times,

including October 23, 2012.  The claimant, who was employed

by the respondents as a mechanic, testified that he

sustained an accidental injury on October 23, 2012: “I was



FOX - G210680 15

putting a [power take-off] on, and I went to tighten the

bolts up, and I was - when I was pulling on - I had to put a

pipe on a wrench to make a cheater pipe, and when I pulled,

it slipped, and my neck was pushed up against the back of

the tire.”  The claimant testified that he felt pain

extending from his back to his neck.  The Commission notes

the claimant’s testimony that he did not claim he sustained

a compensable back injury.  Additionally, the claimant does

not contend on appeal that he sustained a compensable back

injury.  

The Full Commission finds that the claimant was a

credible witness.  Although the claimant’s manager, Steve

Pearson, could not recall a specific incident on October 23,

2012, Mr. Pearson agreed that the claimant was performing

repair work that day and “was feeling bad.”  Dr. Spanos

began treating the claimant on October 24, 2012 for “severe

neck pain.”  Dr. Spanos reported that the claimant’s acute

symptoms began “after having heavy work with a lot of

pulling.”  We recognize that the claimant’s wife, Lacy Fox,

filled out a medical intake form on October 29, 2012 which

indicated that the claimant was not “injured on the job.” 

Nevertheless, the claimant did not fill out this form.  The

claimant credibly testified, “because I couldn’t write, I
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couldn’t move my hands.”  The Commission notes that the

claimant’s testimony was corroborated by the Form AR-C

subsequently filed by the claimant.

The claimant began treating with Dr. Campbell, who

performed surgery for a herniated disc on November 1, 2012. 

Dr. Campbell was initially mis-informed by the intake form

filled out by Lacy Fox on October 29, 2012.  However, after

investigating the accidental injury in greater detail with

the claimant, Dr. Campbell stated, “It is my opinion that

the incident that the patient described on October 23, 2012

is the major cause of his cervical disk herniation that

requires neurosurgical treatment on November 1, 2012.”  The

Full Commission recognizes that there is no statutory “major

cause” requirement in order to prove a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002).  Nevertheless, it is within the Commission’s province

to weigh all of the medical evidence and to determine what

is most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  The Commission has the

authority to accept or reject a medical opinion and the

authority to determine its probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002). 

In the present matter, the Full Commission finds that Dr.
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Campbell’s medical opinion with regard to causation is

entitled to significant evidentiary weight.  We also note

Dr. Campbell’s expert testimony at deposition wherein Dr.

Campbell opined that the claimant’s cervical disc herniation

was caused by the accident which occurred on October 23,

2012.  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his neck and

cervical spine.  The claimant proved that the accidental

injury arose out of and in the course of employment,

required medical services, and resulted in disability.  The

claimant proved that the injury was caused by a specific

incident and was identifiable by time and place of

occurrence on October 23, 2012.  The specific incident was a

single pull on a wrench, causing pain in the claimant’s

neck.  The claimant also established a compensable injury by

medical evidence supported by objective findings.  These

objective findings include the cervical edema reported by

Dr. Spanos and the C5-6 disc herniation reported by Dr.

Campbell.  These objective medical findings were causally



FOX - G210680 18

related to the October 23, 2012 compensable injury and were

not the result of a prior injury or pre-existing condition.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he sustained

a compensable injury to his neck/cervical spine.  The

claimant proved that the medical treatment of record

following the compensable injury, including surgery

performed by Dr. Campbell, was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

The claimant proved that he remained within a healing period

and was incapacitated from earning wages as of the time of

the May 24, 2013 hearing.  The claimant therefore proved

that he was entitled to temporary total disability benefits

beginning October 24, 2012 until a date yet to be

determined.  See Ark. State Hwy. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).  For prevailing on appeal,

the claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2002).
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IT IS SO ORDERED.    

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissent

         I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

injury.  Based on my de novo review of the entire record, I

find that the claimant has failed to meet his burden of

proof. 

         The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of
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the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997), see also, Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744). Furthermore, medical opinions addressing

compensability must be stated within a reasonable degree of

medical certainty. Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000).
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         Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007).  When

there are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence and

to determine the true facts.  Cedar Chem. Co. v. Knight, 99

Ark. App. 162, 258 S.W.3d 394 (2007).  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id.

         Notwithstanding that the claimant worked as a

mechanic at the time of his alleged cervical injury, and

that this type of work unquestionably involves occasional

exertion of strenuous physical effort, the claimant has

failed to prove by a preponderance of the evidence that

October 23, 2012, was one of those times.  The claimant

alleges that he suffered a specific incident, compensable

neck injury on October 23, 2012, as a result of struggling

with a wrench.  However, the claimant has offered no

corroborating evidence of this incident by way of testimony

or documentation.  The credible evidence of record
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demonstrates, however, that the claimant suffered from

progressively worsening neuropathy of his extremities for

approximately one year prior to this alleged incident. 

Moreover, while the Administrative Law Judge essentially

found that the claimant was able to work unhindered prior to

this alleged event, the record demonstrates that the

claimant was under active medical treatment at that time for

symptoms associated with his back, feet, arms, and elbows,

and that he sometimes missed work due to these conditions. 

For example, the claimant had undergone an MRI of his back

under and a nerve conduction study shortly before his

alleged cervical injury that showed lumbar disc protrusions

and carpal tunnel syndrome.  And, while I acknowledge that

Dr. Campbell stated that there were operative findings that

could be consistent with acute pathology, he also testified

that the claimant’s underlying cervical conditions were all

degenerative in etiology and had developed over time.  In

fact, whereas the medical records fail to reflect that the

claimant initially reported an acute, work-related injury to

any of his providers, these records consistently show that

the claimant’s symptoms began months prior to his alleged

on-the-job injury. 
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         With regard to the claimant having failed to

initially report an on–the-job injury, the claimant stated

that he could not write and that he was in too much pain at

the time to notice the oversight by his wife.  The claimant

admitted, however, that he had filed prior workers’

compensation claims - a fact that he had initially denied

during deposition, and was familiar, therefore, with the

process.  And, even though the claimant’s wife may have

assisted him in filling out his initial medical documents,

which indicated that he had not suffered an on-the-job

injury, this does not explain why, by his own admission, the

claimant failed to mention an on-the-job injury to any of

his medical providers until months after it allegedly

occurred.  Moreover, statements admittedly made by the

claimant at the time of the alleged incident support that he

did not initially attribute his cervical problem to any

specific event, and certainly not to a specific job-related

activity.  Although Mr. Pierceson denied that the claimant

informed him that he had been injured, and I find Mr.

Pierceson’s testimony to be credible, the record reveals

that, at most, the claimant might have mentioned that he

hurt his back to Mr. Pierceson on the day in question, not

his neck.  
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         Moreover, and more importantly, the claimant failed

to notice immediate pain or other severe symptoms consistent

with his alleged injury, although objective medical tests

later confirmed that he had a compromised spinal cord.  In

the claimant’s own words, “it wasn’t that bad at that time

... I mean, it wasn’t nothing to go to the emergency room on

at that time.”  Furthermore, the testimony of the claimant’s

treating surgeon, Dr. Campbell, tends to support that the

build-up of fluid on the claimant’s spinal cord was the

result of the osteophyte formation pinching the claimant’s

cord.  And, according to Dr. Campbell, this type of

formation develops over months and years, as opposed to days

or weeks.  

         Notwithstanding that Dr. Campbell revised his

theory of causation after he was visited by the claimant

some two months after his alleged accident, the fact is that

the doctor contradicted himself in deposition testimony

concerning causation of the claimant’s cord compression.  On

one hand, Dr. Campbell stated that the only acute finding on

the claimant’s cervical MRI was a  signal change, and that

this was due to the osteophyte formation and spurs at C5-C6

pinching the claimant’s spinal cord.  On the other hand, Dr.

Campbell stated that, based on the information that the
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claimant had given him in January of 2013, he thought the

major cause of his disc herniation was the work-related

incident that he described.  I note, however, that the

claimant described a fairly significant event to Dr.

Campbell, in that he reportedly told Dr. Campbell that “at

that time he clearly thought this was a work-related

injury.” This statement clearly contradicts the claimant’s

own testimony wherein he indicated that he did not believe

he had injured himself at the time of the incident. 

Considering this, as well as other inconsistencies in the

claimant’s testimony, I find that it is more likely than not

that the claimant returned to Dr. Campbell with a revision

of his story some two-and-a-half months after his alleged

injury because it was clearly in his best interest to do so. 

Otherwise, I find that the claimant failed to initially

report an acute work-related cervical injury to any of his

medical providers, to include Dr. Campbell,

contemporaneously with his alleged injury because he had not

sustained an acute, work-related injury.  Rather, the

preponderance of the evidence supports that the claimant’s

pre-existing osteophyte formation had caused him to become

symptomatic for at least a year leading up to surgery.  This

is supported by the fact that the claimant was under active
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medical treatment for similar symptoms at time of this

alleged event.  Therefore, as Dr. Campbell explained, it is

more likely than not that the claimant’s surgery was the

consequence of the claimant’s osteophyte formation, as

opposed to an acute event.  This is supported by the fact

that the claimant’s description of this alleged event and

his actions thereafter do not support a finding that he

sustained such an acute injury as to require immediate

medical treatment.  Rather, the preponderance of the

credible evidence in this claim indicates that the

claimant’s chronic, pre-existing condition coincidently

became severe enough to require surgery at such a time when

the claimant could conveniently blame it later on a work-

related injury.  The weight of the credible evidence on this

claims, however, preponderates against a conclusion that the

claimant suffered such a severe event on October 23, 2012,

as to rupture his cervical disc and necessitate emergency

surgery, especially in view of the claimant’s statement that

it “wasn’t that bad.”  And while I acknowledge that Dr.

Campbell is an advocate for the claimant, this does not

change the fact the claimant’s debilitating symptoms

developed overnight, not at the time of this alleged

incident.  Therefore, it is more likely than not that the
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claimant’s numbness, parasthesias, and build up of spinal

fluid, which consequently caused cord compression, was the

result of a chronic, pre-existing condition as opposed to a

severe, acute injury.  The medical record supports this

conclusion, as does common sense. 

         Therefore, I must respectfully dissent from the

majority opinion in this claim. 

 
                               
KAREN H. MCKINNEY, COMMISSIONER


