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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 20, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on August
22, 2013, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the
evidence that he is entitled to
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additional medical treatment or temporary
total disability benefits for his
compensable left shoulder injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  The claimant

sustained a compensable injury on November 25, 2009.  He

sought additional medical and indemnity benefits, and

attorney’s fees.  The majority, in affirming the

Administrative Law Judge, determined that the claimant

failed to show that the claimant sustained a left

shoulder sprain, that his rotator cuff tear was pre-

existing, and that his need for additional treatment and

his period of disability were related to the rotator

cuff tear and not his compensable strain.

I disagree for one simple reason:  the

claimant was asymptomatic prior to the November 25, 2009

event.  His pre-existing condition was asymptomatic

prior to the event; therefore, if he had recovered from

his compensable injury, then he would be returned to his

pre-injury status, which was asymptomatic.  Obviously,

his compensable injury is a factor in his need for

treatment, because his asymptomatic pre-existing

condition became and remained symptomatic after the

November 25, 2009 event.

The Court of Appeals has explained, in the
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case of a claimant with pre-existing arthritis in her

knee and a compensable knee injury:

In workers' compensation law, an employer
takes the employee as he finds him, and
employment circumstances that aggravate
preexisting conditions are compensable.
Heritage Baptist Temple v. Robison, 82 Ark.
App. 460, 120 S.W.3d 150 (2003).  An
aggravation of a preexisting noncompensable
condition by a compensable injury is, itself,
compensable.  Id.  An aggravation is a new
injury resulting from an independent incident. 
Id.  An aggravation, being a new injury with
an independent cause, must meet the definition
of a compensable injury in order to establish
compensability for the aggravation. Id.

Williams v. L&W Janitorial, Inc., 85 Ark. App.

1, 5, 145 S.W.3d 383, __ (2004).  The court found that a

causal connection is established when the compensable

injury is found to be “a factor” in the resulting need

for medical treatment, even though the compensable

injury is not the major cause of the disability or need

for treatment. 

In the current claim, it is logically

inescapable that the 2009 injury was a factor in the

claimant’s need for treatment since that time, because

the claimant did not need treatment before that time,

despite the existence of the tear.  Where a compensable

injury causes an asymptomatic pre-existing condition to

become symptomatic, then even the major cause
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requirement is satisfied.  Wright v. St. Vincent Doctors

Hosp., 2012 Ark. App. 153, 390 S.W.3d 779.

The medical records indicate that the claimant

had a right shoulder injury in 2005.  Other medical

conditions include cervical and lumbar injury and

Parkinson’s disease.  The claimant’s first left shoulder

MRI one month after the injury revealed a chronic

rotator cuff tear and arthritis.  Dr. Bolin felt that

there was an acute sprain, and referred the claimant to

an orthopaedist to determine if there was an acute

component to the tear.  He cautioned that a chronic tear

might be past the point of repair.  In January 2010, Dr.

Bolin noted the claimant’s improvement with physical

therapy.  He had near normal range of motion with

minimal pain on January 26, 2010, and was released to

full duty.  The claimant saw Dr. Kamath in February

2011, with severely painful catching in his left

shoulder.  Rotator cuff surgery was planned.  Dr. Wilson

planned diagnostic and therapeutic injections of the

shoulder and physical therapy, before surgery.   The

injection did not provide improvement, in June.  Dr.

Wilson wrote that the rotator cuff tear was chronic and

may not be repairable “due to long-term contracture and
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scarring.”  Dr. Wilson planned a decompression and

possible repair of rotator cuff tear to improve his

comfort and function.  Even if the tear could not be

repaired, the decompression would give him more

clearance for more mobility.  Left shoulder arthroscopic

subacromial decompression and extensive debridement of

the rotator cuff were performed on July 25, 2011.  Left

shoulder chronic rotator cuff tear and impingement were

observed. The rotator cuff was not repairable.  Therapy

was ordered to improve his function.  In August, Dr.

Bartel noted that he had increased bilateral should pain

and neck pain.  In July 2011, the claimant was slowly

improving.  He was benefitting and would continue to

benefit from his exercise program.  The claimant was

hospitalized in December 2011 with complications from

lumbar surgery and for pain management.  He continued

with treatment for his chronic lumbar pain into 2013.

The claimant was asymptomatic in his left

shoulder.  He had the same degenerative conditions in

both shoulders, but he did not have symptoms in his left

shoulder until the November 2009 work injury.  He had

symptoms in his right shoulder, which is consistent with

the fact that he also had a right shoulder injury in
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2005.  Even with all of the claimant’s medical

conditions, including the presence of an old rotator

cuff tear, the claimant’s left shoulder was asymptomatic

until his 2009 injury.  The claimant enjoyed a brief

period of improvement after physical therapy, but had

redeveloped significant symptoms within a year, similar

to the symptoms he had after - and only after -the 2009

injury.  The records show that the 2009 injury

exacerbated the claimant’s shoulder condition, and that

his shoulder condition was changed from an asymptomatic

one to a symptomatic one, for which the respondents

should be responsible.  The claimant’s 2009 injury was a

factor in the claimant’s need for treatment of his left

shoulder.

I would award the claimant medical and

indemnity benefits, as well as an attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


