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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 16, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including October 31, 2012.

3. I hereby accept the aforementioned
proposed stipulations as fact.
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4. That the claimant failed to prove by a
preponderance of the credible evidence
that he sustained a compensable injury to
his left shoulder during and in the
course of his employment with the
respondent-employer on October 31, 2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood Dissents
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DISSENTING OPINION

After my de novo review of the entire record,

I dissent from the majority opinion. I would award

benefits for the claimant’s shoulder injury.

The claimant testified that he did hard work

his whole life. He did masonry work for forty-two years,

and he was building and moving furniture at the time of

his employment.  He was fifty-five years old at the time

of his injury. 

Other than aches and pains as he aged, the

claimant never had shoulder problems before October 31,

2012.  He had chiropractic care for aches and pains in

his back, but he never needed any medical care for his

shoulders.  He regularly used Icy-Hot one to three times

a week for his aches and pains.  He had full range of

motion of his shoulders. There is no medical record of

treatment for or complaints of shoulder pain or

limitations. I note that Peters, the manager, suggested

that the claimant needed help with lifting, because she

heard him use the intercom system to call for assistance

on occasion. Of course, he called for assistance at

times. His job was included moving furniture, and at any

age or condition, he could not be expected to lift all
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types of furniture, packaged or completed, without

assistance.

The claimant had degenerative joint disease in

his left shoulder, although it was not diagnosed until

after the injury.

The claimant also worked for an older

gentleman, Van Warren, on some, but not all, Mondays. 

When he worked for him, he worked from one to five

hours, depending upon what needed to be done. He mowed

grass and helped him clean up his property.  He did not

unload trailers of heavy materials for him, although he

had helped him strap a load down once. The claimant

considered Warren a friend. The claimant did not recall

working for Warren on the Monday before his injury.

On the day before the injury, the claimant

worked a full shift for the respondent employer. He did

not have any problems performing his job duties on that

day. At the end of that workday, the claimant turned his

left arm, backwards, to defend himself - in play - from

a “pop” from his son.  He recalled that this movement

hurt; however, he could still use his arm fully.  He

used Icy Hot. By that evening, he was fine.  He did not

have pain the next morning.   
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On October 31, 2012, the claimant worked all

morning, approximately five hours. He had no problems

performing his job duties that morning. Around one or

one-thirty in the afternoon, he was cutting a wrapper

off of a futon, with his left arm lifting the wrapping

and his right hand using a box cutter.  He cut his left

index finger with the box cutter which caused him to

jerk his left arm back.  When he jerked his arm back, he

had an immediate, extreme pain in his shoulder. He could

not extend his arm more than five inches from his waist.

The claimant tried using Icy Hot which had always been

sufficient for his aches and pains, to ease the pain he

felt when he jerked his arm, but it did not help. The

cut to his finger was “slight.” The claimant reported

the accident to his supervisor, Pam, who took him to a

doctor that day. By the time he reported the accident,

his finger was not bleeding. His shoulder was very

painful.  He did not work after the accident.

When asked what he told the doctors, the

claimant stated: “I told them exactly what happened.  I

pulled - I jerked on a piece of furniture when I cut my

finger, and I tore - I hurt my shoulder, and he

diagnosed me with a rotator cuff [tear].”
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The claimant was scheduled for surgery in

December, but the carrier canceled it and denied his

claim.  The claimant proceeded with surgery later under

his own insurance.

The claimant was released on April 15, 2013,

with a restriction of no lifting forty pounds or more

over his head. His shoulder remained very painful, and

he was unable to work or to be active from the date of

his injury until he was released. By the time he was

released, he had tightness in his neck and some pain as

well.

Before the October 31, 2012 injury, the

claimant was able to perform all his job duties. He did

not need medical treatment for his shoulders. After his

injury, he could not work at all, and he was unable to

use his left arm.

The claimant stated that Gass’ statement about

the claimant’s injury was incorrect. He agreed that he

used Icy Hot “a lot” but not with anything else in Gass’

statement.

Van Warren testified that he had known the

claimant for several years, and that they were good

friends. The claimant had built four stone pillars for
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Warren, some time before 2009.  Since then, he used

Warren’s mower to mow his lawn every other week or so.

He used Warren’s tractor to mow his tree farm, two or

three times a year. He had pressure-washed Warren’s

house once. He worked Mondays, if there was something to

do. Warren did not recall that the claimant worked for

him in October, or more specifically on October 29,

2012, and noted that by that time of year, all the

mowing was complete. Warren stated that the claimant

never told him that he had been injured while working

for him, and that he would have expected him to do so if

it had happened. Before October 2012, the claimant had

never declined to perform any work for Warren. After

that, the claimant did not work for him while his arm

was in the sling. Warren testified that the claimant was

a friend, a good worker and an honest man.  He also

stated that it was against his religious convictions to

lie, and he would not lie for the claimant or even for

his wife.

Tommy Joe Gass testified that his wife worked

for the respondent employer. He also worked for the

respondent employer, on an as-needed basis. He did

repairs. He was not paid. He had a “barter” arrangement
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with the employer, in which he received property in

exchange for his work. Gass was on disability benefits.

Gass recalled that on October 30, 2012, he observed the

claimant putting Icy Hot on his left shoulder, because

he had unloaded something heavy from a trailer for Mr.

Warren the day before that. Gass also observed him using

it again that night, because his shoulder was giving him

trouble. Gass stated that Warren told him at church

later that the claimant had hurt his shoulder unloading

a trailer for him. Gass stated that on November 1, 2012,

Pam asked him to prepare a statement. In that statement,

Gass did not specify which shoulder was injured. In that

statement Gass did not identify the name of the man for

whom the claimant worked.

Pamela Peters testified that she was the

manager for the respondent employer, and that on October

31, 2012, the claimant cut his finger, and she took him

to the doctor. She stated that he did not mention his

shoulder before he saw the doctor. He had complained

about his shoulders in the past. She stated that he

sometimes needed help lifting things. She stated that he

no longer worked for the company because “he got hurt

and never came back.”  He was replaced.
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At 3:07pm on October 31, 2012, the claimant

was seen at a MediQuick clinic. His chief complaint was

“W/C moved left arm wrong and now shoulder painful,

happened a couple hours ago.” Elsewhere, his chief

complaint was described as “pt hurt L shoulder, by

simply flicking hand.” There was no mention of a

laceration or of his finger at all.

The claimant returned to the clinic on

November 5, 2012 for a left shoulder check up. The

medical record is generally illegible, although it

appears the claimant complained of severe pain.  

The claimant was seen again on November 17,

2012, and on November 20, 2012, an MRI was performed

which revealed degenerative disease of the left

shoulder, a partial tear of his rotator cuff, and

impingement.

On November 26, 2012, the claimant completed a

form for Dr. Sidani which stated that on October 31,

2012, he “was putting furniture together, and when I cut

my finger I jerked back, pulled my [left] shoulder.” On

that date, Dr. Sidani prepared a report, stating that

the claimant was at work when he cut his finger, and

that as a result, “he pulled back on his arm, felt
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immediate sharp pain in his left shoulder, and has been

having excruciating pain ever since.” Dr. Sidani

observed limited range of motion in the left shoulder.

He reviewed the MRI. His diagnosed an acute left rotator

cuff tear, from the incident on October 31, 2012.

Surgery was planned, and in the meantime, he was to

avoid using his left arm at all.

Dr. Sidani performed subacromial decompression

and acromioplasty and rotator cuff repair on January 3,

2013. On January 9, 2013, he was improving, with some

spasms. He was to begin physical therapy and, otherwise,

not to use his arm. He experienced significant

improvement with physical therapy.  

On March 4, 2013, Dr. Sidani evaluated the

claimant and noted that “in this pattern of injury and

pattern of tendon and tear, [his injury] was more

consistent with an acute injury rather than a chronic

degenerative-type tear.” He continued with therapy,

experiencing some tightness but much improvement.

The claimant was seen again in April 2013, at

which time his restrictions were to lift no more than

forty pounds above shoulder level. On April 8, 2013, Dr.

Sidani opined that the claimant sustained an injury to
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his left shoulder which was work-related. He stated that

his work-related injury was the major cause of his need

for treatment by Dr. Sidani. He noted that the acute

nature of the tear was consistent with the MRI.  

The claimant has satisfied all the elements of

a compensable claim. The issue at hearing was whether

there was a causal connection between the claimant’s

work and his need for treatment. A causal connection is

well-established in this claim. 

First, the claimant has no medical history of

shoulder problems. He also performed heavy work without

limitation his whole life. He did not miss work for the

respondent employer due to any medical problems, and he

was able to manage his aches and pains with the use of

Icy Hot alone. Thus, to whatever extent the claimant had

a pre-existing condition in the form of degenerative

joint disease, it was neither symptomatic nor limiting

until after the injury on October 31, 2012. Importantly,

Dr. Sidani noted that the physical characteristics of

the tear were consistent with an acute event and not

degenerative change.

Second, the claimant did not have difficulty

performing his job on Tuesday, October 30, 2012 or on
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the morning of October 31, 2012, until he cut his finger

and jerked his arm. Gass’ testimony that the claimant

was using Icy Hot that morning does not undermine this

conclusion. The claimant regularly used Icy Hot to ease

his aches and pains. If the claimant was able to perform

his duties fully on October 30 and the morning of

October 31, then any injury he might have sustained

previously, whether degenerative or otherwise, remained

asymptomatic until the accident on the afternoon of

October 31, 2012. If his condition remained unchanged up

to that moment, then the events at that moment caused

his need for treatment, and nothing else.

Third, the evidence does not support a finding

that the claimant hurt his shoulder on the Monday prior

to the injury.  Gass testified that the claimant told

him this twice on October 30, 2012. However, Gass

prepared a detailed statement somewhere during November

of 2012, which did not include the name of the man for

whom the claimant worked that Monday. This is very

inconsistent with his testimony, two years later, that

he knew Mr. Warren, that he went to church with Mr.

Warren, and that he had conversations with Mr. Warren.

In particular, Gass testified that he knew Mr. Warren
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well enough to ask him whether the claimant had helped

him unload a trailer. To the contrary, Mr. Warren

testified that he did not know Gass. That is more

consistent with Gass’ statement, in which it is clear

that he did not know Warren personally. If Gass did not

know Warren personally, as is demonstrated by Gass’

statement and by Warren’s testimony, then Gass’

testimony that he confirmed that the claimant was

unloading a trailer and that the claimant hurt himself

is unreliable.

There is no evidence, other than the testimony

of Gass, that the claimant performed tasks for Warren in

October 2012.  Warren was clear that the claimant’s work

was primarily mowing with a mower or a tractor, that

this work was not necessary in October, and that he did

not have the claimant unload a trailer.  Warren was

clear that the claimant did not unload a trailer in

October 2012 and even more clear that he did not know

Gass at all. While Warren is of advanced age, he is

capable of maintaining a tree farm and other properties.

Further, his testimony is that of a man who fully

believes that to tell a lie would be to forfeit his

place in heaven.  
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On the contrary, Gass is a man - on disability

- who enjoys the privilege of spending his time at his

wife’s employment, where he might tinker on a project

occasionally but primarily just spends time with her. He

is not paid for the work he does, but his wife is able

to take merchandise without payment, in a barter

exchange for his services. His testimony, two years

later, was more detailed than his statement, written

within one month of accident, and according to him,

within one day.

Both the claimant and the respondents

presented testimonial evidence that the claimant cut his

finger. Peters testified that she took him to the doctor

for his finger laceration and that she was unaware that

there was a shoulder injury until the end of his initial

doctor’s appointment. This does not make sense, because

Peters was there at the clinic, and there is no mention

of a laceration in the clinic notes. Peters was not in

the examination room, apparently, but Peters did

authorize his treatment. The medical records, in

conjunction with her presence, require the conclusions

that the claimant did not have treatment for the

laceration, which he stated was minor and no longer
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bleeding by the time he reported his injury to Peters,

that he received treatment for his shoulder pain, and

that Peters was aware of these facts, despite her

testimony.

The claimant is a manual laborer with an

eighth grade education. He was able to manage any aches

and pains he had up until mid-day on October 31, 2012,

when he jerked his arm and felt immediate severe pain

with immediate loss of use of his arm at the shoulder.

Dr. Sidani stated that this event caused his need for

treatment. The claimant sustained sufficient loss of

range of motion and use to prevent him from continuing

to work after that event. Had he sustained that injury

prior to mid-day on October 31, 2012, he would have also

sustained that loss of use, yet he was able to work on

October 30 all day and all morning on October 31, 2012.

Causation and therefore compensability are established.

I would award medical benefits, temporary

total disability benefits from November 1, 2012 until

April 15, 2013, and an attorney’s fee.
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For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


