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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G011154

STEVEN C. FLEMMING, EMPLOYEE  CLAIMANT
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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE CONRAD T. ODOM,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE DAVID C. JONES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted as Modified.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 22, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to
prove by a preponderance of the
evidence that the work that he
was performing, at the time
that his condition manifested
itself, was extraordinary and
unusual in comparison with his
usual work or that some unusual
and unpredicted incident
occurred which was the major
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cause of his injury. Therefore,
he did not suffer a compensable
injury.

2 Since the claimant has failed to prove a
compensable injury, he is not entitled to
the requested TTD.

3. The claimant’s attorney is not entitled
to an attorney’s fee based on the above
findings.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we note that the

Administrative Law Judge inadvertently used the year

2012 rather than the correct year 2010 throughout her

opinion.  Accordingly, we hereby affirm and adopt, as

modified, to reflect the correct year of 2010 whenever

the year 2012 appears in the body of the Administrative
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Law Judge's opinion.  

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion denying this claim for

benefits.  The claimant developed blood clots while

driving a truck for the respondent-employer, for which I

would award benefits. 

The Commission has in the past considered

blood clots to be cardiovascular injuries.  It is quite

obvious that the claimant’s injuries (pulmonary embolism
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and deep vein thrombosis) are causally connected to his

employment, and they are compensable.  

The claimant was diagnosed with high blood

pressure in 2002 or 2003, for which he took medication. 

A few years later, he received an inhaler to address

COPD due to smoking.  The claimant also used Xanax for

anxiety, until July 2010, because he could not take

Xanax and drive a truck.  Pre-employment and DOT fitness

documents revealed that the claimant took medication for

high blood pressure.

The claimant worked as a telephone line man

and then in overhead pole line construction, prior to

going to truck driving school in 2010.  The program was

twenty-one days, and upon his completion of the course,

he went to work for PAM.  The claimant testified that he

must have overlooked the section of his application

dealing with lung disease, because it was his intent to

be truthful and forthcoming and to keep that job until

he retired.  He was to be a long-haul trucker, and he

started by driving with a trainer.  He stated that his

twenty-eight day ride-along period went “like

clockwork.”  That was in November.  He and his trainer
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were on the road between eighteen and twenty-two days

during that period.  He could drive up to eleven and

one-quarter hours a day.  He began driving a truck on

his own on November 26, 2010.  The claimant drove about

twenty-one days with a trainer and then another fourteen

or fifteen days on his own, before he went to the

hospital.

In December 2010, the claimant’s legs began to

bother him, and his right leg began to swell, from the

thigh down.  He had never had that experience before

this time.  He had always been active in his work,

before he started truck driving.  The swelling occurred

over a period of several days.  He realized that he

needed to get medical attention on the third day of a

trip.  He had been driving eleven and one-quarter hours

each day for two days, and on the third day, he pulled

into a rest stop and called 911, because he leg was

swollen “beyond belief.”  The claimant called PAM right

before or right after he called 911, so that the truck

would not be left unattended.  An ambulance came and

helped him out of the truck, because he could not put

any weight on his leg, because it was so sore.  His
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right leg was almost two times the size that it normally

was.  The paramedics had to cut his trousers off in the

ambulance, because he was too swollen to just take off

his pants.  They elevated his leg and took him to the

hospital.

Janice Brown testified that she was

responsible for pre-employment physicals for the

respondent-employer.  She explained that she learned on

December 8 that the claimant had been taken to the

hospital on December 7.  On December 9, he called her

department and reported that he was in the hospital. He

asked how his care would be paid, because he did not

have insurance.  Brown spoke to him at some point after

that call.  He explained that he thought he would be

discharged at that time, and she told him that he needed

to have some documentation that he could drive.  He

asked her about how the medical care for his blood clot

would be paid, and she stated that he did not report an

injury, so it would not be workers’ compensation.  She

testified that she offered to transfer him to someone to

whom he could report the injury, but this did not occur. 

At some point, he did report a claim, which was denied. 
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When he was finally discharged from the hospital, she

reiterated that they would have to determine whether he

could drive again, pursuant to DOT guidelines.  Brown

also testified that the claimant’s pre-employment

physical did not reveal all of his medical history.

The claimant was kept in the hospital five to

seven days, while they performed tests to determine what

was wrong. When he was released, he got a ride back to

his truck and load, which was where he left it.  He was

feeling very badly, with soreness and continued

swelling.  The hospital sent him with a small amount of

medication and some prescriptions.  When he returned to

his truck, he called his dispatcher and reported that he

was released, but that he could not drive.  He was told

to wait while they sent someone to get his truck and to

get him home, but no one came.  Eventually he had his

son pick him up.

Angela Clark testified that she was the

director of workers’ compensation and risk

administration for the respondent-employer.  The

claimant called her department a few weeks after he went

to the hospital.  The paperwork was completed, and his
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claim was investigated.  He reported that he developed a

blood clot.  An administrative note dated December 15,

2010, corroborates this testimony.

The claimant was re-admitted to a hospital in

St. Louis within three hours of getting home.  He did

communicate with PAM at different times after this, but

PAM never directed him for medical treatment.  The St.

Louis hospital performed more tests, including a CT

scan, which showed where the clot was.  He understood

that the clot was in his thigh.  He understood that as

the clot broke apart due to the blood thinners he was

given, that a piece of the clot lodged in another vessel

close to his ankle.  When the claimant was released from

the hospital, he followed up with his personal

physician, Dr. Howell.  He saw Dr. Howell every three

months.  Dr. Howell prescribed compression hose and

blood thinners, and he conducted the weekly blood

thinner tests.  He took blood thinners from December to

May, and by that time, the clot was broken down as much

as it would, and he had to wait to see whether the clots

were permanently in place or going to move. Other than

taking medication, his condition had improved as much as
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it was going to improve.  

Nothing had really changed in his medical

condition since May 2011.  He just continued to take his

medication.  He no longer took blood thinners.

The claimant’s employment relationship with

PAM ended, because federal regulations prohibit truck

driving with a blood clot.  He had not yet been released

to work by his physician.  He was currently receiving

Social Security disability benefits.  The claimant

attempted to return to work in March 2011, briefly.

To get to the hearing, the claimant drove his

motorcycle from St. Louis one hundred miles to a

friend’s house to spend the night, before finishing the

drive to Springdale for the hearing.  It took him six

and one-half hours to make the second leg of the drive,

because he had to stop, stretch his leg, loosen his boot

and elevate his feet every so often.  

The medical records show that the claimant was

admitted on December 14, 2010, to a hospital in his

hometown with shortness of breath and leg pain.  He had

been treated earlier in December for blood clots in

another hospital.  Dr. Austin stated that the claimant
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had a pulmonary embolism and “likely” deep vein

thrombosis, and that these were “most likely related to

his truck driving and resultant immobility.”  He was

discharged on December 20, 2010 with diagnoses of

pulmonary embolism and superficial vein thrombosis.

On March 23, 2011, the claimant returned to

the hospital with leg swelling which was “probably”

post-thrombotic syndrome or propagation of a clot.  He

also had chronic superficial vein thrombosis, and a

history of pulmonary embolism as a result of the SVT.

An N Form was completed on December 22, 2010,

stating that the claimant had blood clots in his right

leg.

Dr. Howell completed a return to work form for

the respondent-employer, on March 10, 2011, stating that

the claimant had DVT in his right leg and pulmonary

embolism and that he could not drive a commercial

vehicle for one hundred-eighty days.

On December 19, 2012, Dr. Howell completed a

disability statement for purposes of obtaining disabled

car tags and placards, which stated that the claimant

had a permanent disability in that he could not walk
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fifty feet without stopping to rest as a result of a

severe disabling condition.

Dr. Howell opined, in the spring of 2013, that

“to a degree of reasonable medical certainty that Steve

Flemming’s blood clot and DVT [were] a direct relation

to his employment with PAM Transportation as a truck

driver,” after he had completed a 21-day truck driving

training course and then had driven for the company

beginning on November 1, 2010.  Dr. Howell was his

primary care physician and had been so prior to his

injury, and, according to the medical records from

January 2010 forward, was aware and treating his COPD,

high blood pressure, and anxiety.  

The cardiovascular injury statute, Ark. Code

Ann. Section 11-9-114, requires that an accident was the

major cause of the pulmonary embolism and deep vein

thrombosis.  This requires a showing that his exertion

at that time was extraordinary or unusual, or that some

unusual and unpredicted incident occurred which was the

major cause of the harm.

The claimant’s exertion was not extraordinary

or unusual for his work as a truck driver.  However,
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there was an accident, which was an unusual or

unpredicted incident.  The noun “accident” means:

a sudden event (such as a crash) that is not
planned or intended and that causes damage or
injury; 

an event that is not planned or intended, an
event that occurs by chance; 

an unforeseen and unplanned event or
circumstance; 

lack of intention or necessity, chance; 

an unfortunate event resulting especially from
carelessness or ignorance; 

an unexpected and medically important bodily
event especially when injurious, for example
“a cerebrovascular accident;”

an unexpected happening causing loss or injury
which is not due to any fault or misconduct on
the part of the person injured but for which
legal relief may be sought; ...

an unfortunate event resulting from
carelessness, unawareness, ignorance, or a
combination of causes. 

http://www.merriam-webster.com/dictionary/accident

There is no question that the development of a

blood clot after driving was an accident under these

definitions.  The claimant drove extended periods of

time, and without any forewarning or expectation,

developed clots.  The claimant was not and had no reason
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to be aware that clots were a risk or a possibility. 

Certainly, the legislature was aware of the definition

of “accident” and would have demonstrated its intent to

adjust or limit this definition in the language of the

statute, had it so intended.  It did not.

Likewise, there is no doubt that the

development of the clots was an incident.  The noun

“incident” means “an unexpected and usually unpleasant

thing that happens.”       

http://www.merriam-webster.com/dictionary/incident

The statute requires that the accident was an

unusual and unpredicted incident.  This is somewhat

repetitive, because the definitions of both accident and

incident require that the occurrence is unplanned,

unforeseen and unexpected.  “Unusual” means: 

not normal or usual; 

different or strange in a way that attracts
attention
not commonly seen, heard, etc.; 

not usual:  uncommon, rare.

http://www.merriam-webster.com/dictionary/unusual

“Usual” means:

done, found, or used most of the time or in
most cases - normal or regular; 
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accordant with usage, custom, or habit -
normal; 

commonly or ordinarily used;

found in ordinary practice or in the ordinary
course of events,  ordinary. 

http://www.merriam-webster.com/dictionary/usual

Finally, “unpredicted” is the opposite of
“predicted” 

which means:

to say that (something) will or might happen
in the future; 

to declare or indicate in advance; especially
- foretell on the basis of observation,
experience, or scientific reason 

to make a prediction. 

http://www.merriam-webster.com/dictionary/predicted

The claimant, with no history of clotting

problems, developed blood clots after driving a total of

no more than thirteen days for the company since

November 1, 2010, and specifically on a three-day trip

in December 2010.  Developing a blood clot was an

unexpected, unplanned, uncommon event, happening, and

circumstance.  The statutory requirement is satisfied.

The claimant reported his injury promptly. 

The respondents’ statements that he did not are
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erroneous.  He did report his blood clots to his

employer.  He had no history of clotting problems before

this time.  He had a work history which was primarily  -

exclusively - physical, active work.  He was fifty-three

years old at the time of the hearing.  The claimant did

not perform sedentary work until he began to work for

the respondent-employer in late 2010, and he did not

begin solo driving until November 1, 2010.  He only

drove solo a total of 13 days, and prior to that, he was

in a training program of only 21 days.  In one of his

first extended trips, driving approximately eleven hours

per day, he developed blood clots.

There is no evidence that the claimant had any

pre-existing condition that could have been the source

or cause of his blood clots.  Dr. Howell opined, quite

specifically, that the claimant’s truck driving caused

the clots, and Dr. Austin gave a similar opinion in

December 2010, when she evaluated him on his second

hospital admission.  Dr. Howell treated the claimant

since at least January 2010 for high blood pressure,

anxiety, and COPD, yet he did not relate those

conditions to the claimant’s blood clots at all, and the
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record is devoid of any connection between any of those

conditions and the development of blood clots.  In fact,

the claimant was clot-free until he added commercial

truck driving to his activities.  There is no question

that the evidence firmly establishes that the blood

clots were a direct result of the claimant’s seated

immobility as he drove in performance of his employment

duties.

The same set of facts which shows that the

claimant’s blood clots were directly related to his

driving also show that the claimant’s high blood

pressure, anxiety, and high blood pressure were not

causally connected to the clots, thus defeating the

respondents’ Shippers argument.  The Shippers defense

requires a causal connection between the unshared

information and the injury.   Thompson v. Washington

Reg'l Med. Ctr.,

71 Ark. App. 126, 27 S.W.3d 459 (2000), citing Shippers

Transp. v. Stepp, 265 Ark. 365, 578 S.W.2d 232 (1979).

The claimant has demonstrated the

compensability of his injury, the inapplicability of the

Shippers defense, and his entitlement to appropriate
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medical and indemnity benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


