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MARY ELLIS, EMPLOYEE  CLAIMANT

TYSON FOODS, SELF-INSURED EMPLOYER RESPONDENT
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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 16, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on June
26, 2013, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her left
shoulder while employed by respondent on
January 8, 2013.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must
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dissent from the majority opinion.  I would award the

claimant medical benefits for an injury to her left

shoulder on January 8, 2013.

In August 1997, the claimant had surgery on

her right shoulder. She had no problems with her right

shoulder after that.

The claimant had a minor motor vehicle

accident in 2002.  The claimant was still driving the

car that was involved in that accident at the time of

the hearing.  She saw her family doctor for the main

complaint of neck and lower back pain.  She was off work

a day or two.  She neither needed nor received long-term

treatment arising out of that accident.  She did not

recall having shoulder problems or treatment of her

shoulders.  She recalled having full range of motion of

her shoulders at Dr. Schemel’s and having spasms in her

neck.  The medical record shows that Dr. Schemel noted

pain in her neck, low back, and right lower abdomen,

with some pain and stiffness across her shoulders and

with a headache.  She had full range of motion of her

shoulders without pain, although there were some spasms

in her upper shoulders.  The diagnosis was cervical

strain.
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The claimant went to work for the respondent

in June 2005 on a production line. 

The claimant had a second motor vehicle

accident in 2007, out of which she had neck complaints. 

She was a passenger in that accident.  She recalled neck

and back pain.  There was no treatment of her shoulders

and no long-term treatment at all.  She did not have an

MRI of her left shoulder.  Dr. Schemel noted some

shoulder soreness.  The diagnosis was ecchymosis

(bruising) of her breast and hematuria.  She saw a

chiropractor for her neck pain which radiated into her

shoulder.  The chiropractor did not give her any

instructions about a shoulder problem.  In fact, the

chiropractor stated that she “needs to simply strengthen

the cervicothoracic junction,” with in-office and at-

home physical therapy.

The claimant considered both sets of accidents

and complaints to involve neck problems, and so

inconsequential that she did not recall either at the

time of her deposition.

Certainly, the claimant could not have

sustained a rotator cuff tear in 2002 or 2007, given her

ability to work after that time and the absence of any
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need for continued treatment.  Dr. Schemel’s

observations in 2002 involved her upper shoulders, not

the area of her rotator cuff or acromioclavicular joint,

and his treatment did not include her shoulder joint. 

In 2007, the injury was cervical, radiating into her

shoulder, not originating in her shoulder.  The claimant

did not have symptoms, limitations, or a need for

treatment involving her left shoulder in the time

leading up to her injury on January 8, 2013.  She did

not have to see the company nurse for her left shoulder

from 2005 until January 8, 2013.  She did not have to

miss work because of her left shoulder during that time.

The claimant worked on a production line at

the respondent’s Ford Avenue location and was a back-up

lead at the time of her accident.  She was under a 20-

pound lifting restriction for a prolapsed bladder and

prolapsed intestine.  On January 8, 2013, she injured

her shoulder.  She had reached for a bundle of cardboard

boxes which began to fall, moving her arm over her head

and backwards.  She felt immediate burning pain in her

left arm and shoulder.  She had never had that burning

sensation before that time.  She reported her injury

immediately to her lead, Darlene Munoz, who sent her to
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the supervisor, Mickey Burrows, who directed her to Mark

Graham in human resources.  Graham was out of the office

for two days, and as soon as he returned, the claimant

reported the injury to him. Graham filled out paperwork

and sent her to the company nurse at the Berry Street

location, who gave her enough Ibuprofen for two weeks. 

The company nurse was not at the claimant’s work

location, but at another site.  She continued to work,

but her pain did not resolve.  She continued to have

pain and burning.  She reported this to her supervisor

and to the human resources department.  She was told to

“continue.”  She also reported her problems to the

nurse, who told her to continue the treatment for two

more weeks.

The claimant saw her family doctor, Dr.

Schemel, on January 18, 2013, because she was still in

pain.  The claimant had received almost no treatment

from her employer and was not directed to a physician. 

Because of her significant symptoms, lack of care from

her employer, and the fact that Dr. Schemel did not take

workers’ compensation cases, she did not mention that

she was injured at work.  She felt that he would have

sent her to the company’s workers’ compensation doctor,
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who would not have provided any treatment.  She did tell

him that she had shoulder pain for two weeks, which is

consistent with an onset date of January 8, 2013 and her

testimony.  He diagnosed her with tendinitis and

prescribed pain medication.  She returned to him on

February 11, 2013, because the pain medication was not

working.  He gave her an injection in her left shoulder

which reduced her pain for almost two weeks. 

The claimant returned to a company nurse, Kari

Bales, on March 4, 2013, with continued left shoulder

pain.  After some confusion with the claimant’s

employment records due to her move from one location to

another, another company nurse, Athena Treat, noted the

claimant was a transfer from another location and called

the claimant into her office on March 25, 2013, and

directed her to see Dr. Cooper, the company physician. 

The claimant explained that her injury was prior to her

transfer on January 8, that she saw her personal doctor

for it twice without reporting the work injury to him,

and that she needed to see a doctor.  The nurse noted

that the claimant “continues to hurt” in her left

shoulder after an injury on January 8, 2013.  On March

26, 2013, Dr. Cooper evaluated the claimant, who
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reported feeling pain after pulling down a bundle of

boxes which fell at work on January 8, 2013.  He did not

prescribe any treatment other than heat.  He diagnosed

degenerative issues, based upon an x-ray.  He returned

her to work with the instruction to do no overhead work.

At this point, the respondent controverted the claim,

and she could no longer see Dr. Cooper.  The claimant

obtained legal counsel.

On May 7, 2013, the claimant saw Dr. Arnold

who ordered an MRI.  Dr. Arnold’s history is the same as

the claimant’s testimony.  The MRI, performed on May 15,

2013 revealed a “focal full thickness tear involving the

anterior third fibers of the supraspinatus,” as well as

tendinotic changes, bursitis, and some degeneration. 

Dr. Arnold, on May 21, 2013, diagnosed a rotator cuff

tear which was causing her left shoulder pain and

planned surgery.  The last day that the claimant worked

was June 20, 2013.  On June 21, 2013, Dr. Arnold

performed an arthroscopic repair of her shoulder.  At

the time of the hearing in August 2013, the claimant was

undergoing physical therapy, and she had experienced

improvement.  She expected to return to work on

September 16, 2013.  She had been on a medical leave of
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absence, receiving short-term disability benefits.

Dr. Arnold stated on May 21, 2013, that the

rotator cuff tear was a work injury.  Her physical

therapist likewise noted the relationship between her

shoulder injury and the incident involving the cardboard

boxes.

At some point, the claimant moved from the

Ford Avenue site to the Randall Road site, both

locations of the respondents.  She had to complete a

post-offer health assessment on March 4, 2013, due to

the move.  The claimant did not mention the left

shoulder work injury because the respondent already had

three reports of it and at least two instances of

treatment.  It is interesting that the nurse did not

record the claimant’s visit on or about January 10,

2013.  

The claimant’s injury, the mechanics of it,

and her descriptions of it to the nurse and her doctors,

are all quite consistent with one another.  She hurt

herself on January 8, 2013, but received limited care

with limited results from the company.  During that

time, she was transferred from one location to another,

which involved some difficulty in getting her employment
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records to the correct location, as well as a change in

nurses.  In an attempt to get more effective treatment,

she saw her personal physician, and when she attempted

to get treatment through the workers’ compensation

system, she received one evaluation, which resulted in a

diagnosis of degenerative disease and eventually a

denial of her claim.  Upon receipt of effective

treatment, the claimant was diagnosed with a rotator

cuff tear, which Dr. Arnold understood was work-related,

and which was repaired with success.  

The element of causation is not disproved,

because she had prior injuries to her neck which caused

upper shoulder pain, 11 years prior to the work

accident, or pain radiating into her shoulders from her

neck, 6 years prior to the work accident. Neither injury

required diagnostic or therapeutic treatment of her

shoulders, and the claimant was able to continue to

perform her job, without restriction of the use of her

left shoulder, until after January 8, 2013.  

The claimant used her shoulder to reach for a

set of boxes which fell, causing her arm to be extended

overhead and backwards, consistent with a rotator cuff

tear.  The claimant felt immediate burning which she
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immediately reported.  She also reported the injury

again two days later to the human resources department. 

Her history of injury is consistent in all the records,

other than Dr. Schemel, to whom she did not mention that

it occurred at work.  The reason for this is

understandable, and given the results of her single

visit to the company doctor (a diagnosis of degenerative

changes and controversion), the most effective plan to

get herself immediate and unbiased treatment. She has

proven a specific incident, which occurred while she was

performing employment services, resulting in an injury,

which caused her need for surgery and which was

demonstrated by objective medical evidence including

crepitus, the MRI, and Dr. Arnold’s surgical

observations.

I would award the claimant the medical

benefits she seeks for this compensable injury.

Therefore, I must dissent from the majority

opinion.

                                   
PHILIP A. HOOD, Commissioner


