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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 3, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has failed to prove by a
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preponderance of the evidence that he
sustained a compensable injury to his
neck.

4. Because of the above finding regarding
compensability, the remaining
issues–whether Claimant is entitled to
reasonable and necessary medical
treatment, temporary total disability
benefits and a controverted attorney’s
fee, and whether Respondents are entitled
to an offset or credit–are moot and will
not be addressed.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion. I would

award the claimant sought benefits for an injury to his

neck on October 8, 2013. The claimant has satisfied all

of the elements of compensability.

The claimant suffered a foot injury, a burn,

and a shoulder dislocation in 2000, but otherwise had no

history of injuries, prior to his October 2013 injury.

He had a history of kidney stones, for which he had

missed work once. He been an over-the-road truck driver

for several companies, and prior to that he worked as a

mechanic. There are no medical records prior to October

13, 2013, and no medical evidence of any pre-existing

conditions or complaints in his neck, shoulder or
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elsewhere. The claimant’s wife testified that he had

never had cervical problems in the thirteen years she

had known him. 

The claimant had been a delivery driver for a

furniture manufacturer, mainly driving from Harrison to

Minnesota, for about a year and a half. Part of his job

was to unload the furniture, which ranged from small

ottomans to three hundred fifty pound couches. The items

were usually wrapped in plastic. The claimant was not in

any trouble with his employer or on probation. He liked

his job, and he did not have difficulty performing it.

The claimant was not having financial or physical

difficulties prior to the injury. He had health

insurance through his employment.

The claimant was not having any difficulties

with his neck, shoulders, back or any other body part in

the week prior to October 8, 2013. On October 8, 2013,

the claimant was in Mankato, Minnesota, at a warehouse.

He had arrived at 3:00pm and was having no neck,

shoulder, back or other problems at that time. He was

waiting for the arrival of representatives from the

store to which he was making the delivery. He was
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rearranging the load to get the pieces for that

particular delivery order and unloading them by himself.

As he moved one couch, which was standing on one end, an

ottoman, approximately two and one-half feet by one foot

by one foot and fifteen to twenty pounds, which was on

top of the couch fell one or two feet, striking him on

the head. He tried to prevent it from falling to the

floor and being damaged. He stated that he moved the

ottoman to one side and finished unloading the truck, by

himself. It took about fifteen minutes to unload that

order. He finished his deliveries that day. Afterward,

he ate dinner and went to sleep in his truck, around

nine o’clock that night.

The claimant awakened at seven o’clock that

morning, with pain in his left shoulder to his elbow and

to his left shoulder blade. He stated that his pain was

a four on a scale of one to ten. He knew it hurt. He

thought it would improve with some stretching and a hot

shower. The shower helped, but he still had pain. He

spent the day making deliveries. He arrived home on

Thursday evening, October 10, 2013. His wife picked him

up from work. He asked her to collect the bed clothes
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from the truck, because he was in pain. That was the

first time he mentioned his pain to anyone.

The claimant’s last day of work was October

11, 2013.

Late Saturday, October 12, 2013, the claimant

went to the emergency room in Harrison. He texted his

boss, Don, before he went, to let him know that he was

going to the emergency room to have his shoulder checked

out. He did not speak to anyone else, because he did not

think it was necessary. The emergency room physician

prescribed Vicodin and Naproxen. There were no shoulder

findings, other than pain with range of motion. The

emergency room diagnosis was bursitis, and he was

referred to Dr. Sidani. The claimant originally thought

his shoulder pain had something to do with his 2000

shoulder dislocation. The claimant stated that he did

not tell the emergency room staff that he had shoulder

pain for two weeks or since his dislocation in 2000, as

noted in physician’s assistant Johnson’s notes. He had

not had pain since 2000, and he had not had pain in the

weeks leading up to his October injury. It is important

to note that the triage notes from when the claimant
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first arrived state “patient complains of left shoulder

pain X5 days, states he woke up with it.” This is

precisely consistent with his testimony, and this was

the first report given to anyone at the hospital on his

arrival. The claimant did state that he had not had a

specific incident related to his shoulder. His wife

corroborated this testimony.

Kathy Simon, a nurse, contacted him, and he

told her that there was no specific incident related to

his shoulder.

On October 15, 2013, the claimant was seen in

Dr. Sidani’s clinic. He reported a one-week history of

left shoulder pain. He did not remember a specific

injury. He awakened with some achiness which increased.

His pain radiated from underneath the shoulder blade and

down his arm, with numbness into his thumb. No findings

were made regarding his shoulder. X-rays of his cervical

spine showed loss of the lordotic curve but no

degenerative change. His left shoulder pain was assessed

as cervical radiculopathy. He was placed on limited duty

with a five-pound pushing, pulling and lifting

restriction. An MRI was planned the next day. This was
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when the claimant learned that he did not hurt his

shoulder but instead had a neck injury. 

On October 15, 2013, he completed an accident

report which related his injury to tugging and heavy

lifting, which is also what he stated on his N form.

An MRI on October 16, 2013 showed a broad-

based disk herniation at C5-6 with moderate spinal

stenosis.

On October 21, 2013, Dr. Sidani recommended

referral to a surgeon for his “rather large” herniated

disc. He observed muscle spasms. He gave the claimant a

steroid prescription and muscle relaxers. 

The claimant’s wife testified that after he

learned that he had a neck problem and not a shoulder

problem, he told her “‘I know exactly what happened and

it was Tuesday.’ The ottoman had come when he was moving

furniture out of his truck and it came down and hit him

in the head.”

A Form 2 was prepared on October 23, 2013,

denying the claim because the hospital note stated that

he had shoulder pain since age 21.

On October 31, 2013, the claimant saw Dr.
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Crabtree. He gave a history of being struck in the head

with an ottoman while unloading a truck on October 8,

2013, with pain in his neck and left arm since that

time. Dr. Crabtree diagnosed a large bilateral herniated

disc at C5-6 with left radiculopathy. Dr. Crabtree

prescribed Tramadol as needed for spasms, Flexeril three

times daily, percocet, physical therapy and to remain

off work. He noted that the claimant’s mild biceps

weakness was an issue.  The claimant was given

information about discectomy surgery.

The claimant understood after that appointment

that he had numbness in his entire left arm since

October 15. He understood that the disk was pinching the

nerves that go to his left arm and shoulder, causing

pain there.

The claimant also saw Dr. Crabtree. The

claimant told Dr. Crabtree that he thought he hurt his

neck when the ottoman fell and hit his head and he tried

to prevent it from hitting the floor. He felt this way

because that was the only event that had occurred

involving his neck, and it was consistent with the

development of his symptoms. 
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Dr. Crabtree recommended surgery. The claimant

wanted to pursue that. The claimant wanted to get well

and get back to a normal life. He would like to return

to the respondent employer, because he enjoyed the job.

The claimant’s symptoms at the time of the

hearing were pain in his neck and radiating into his

left shoulder to his fingertips. His neck became

fatigued very easily. The hernia in his neck made

sleeping very difficult. He lost strength in his hands.

His back hurt. He had migraine headaches. He tried not

to take the medications he had been prescribed, because

they made him unable to focus. He had children at home,

and this side effect was unacceptable. He used Advil

normally.

The claimant’s wife explained that the

claimant could not perform the household chores, and

that she did them, including chopping wood in the

winter.

The claimant received short-term disability

benefits for twelve or thirteen weeks, after he spoke

with Mr. Laging about them, to help him until his

shoulder was repaired.
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For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

It has long been recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is no
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other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

(1962). If the claimant’s disability arises soon after

the accident and is logically attributable to it, with

nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that

there is no substantial evidence to sustain the

Commission’s refusal to make an award. Clark v.

Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958). But,

if the disability does not manifest itself until many

months after the accident, so that reasonable men might

disagree about the existence of a causal connection

between the accident and the disability, the issue

becomes one of fact upon which the Commission’s

conclusion is controlling. Kivett v. Redmond Co., 234

Ark. 855, 355 S.W.2d 172 (1962). 

This is a straightforward claim. The claimant

had an ottoman fall and hit him in the head while he was

unloading a truck. It did not seem to be an important

event at the time, and he kept working. He developed

shoulder symptoms the next morning, which did not in any

way suggest a neck injury to the claimant. When asked
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what he had done to injure his shoulder, he had no

explanation, so he gave none. He was asked if he had any

history of shoulder problems, and he truthfully answered

that he had dislocation in 2000. There is no evidence

that he had problems after that, and the claimant

successfully worked as a mechanic and a truck driver

after that time. Once the nature of his injury was

revealed to be a cervical disc herniation, the facts

fell into place for the claimant, and he remembered

that, while he had no event involving his shoulder, he

was struck in the head with an ottoman which he used his

head and neck to hold until he could grab it to prevent

it from falling to the floor of the truck. This is

consistent with the development of his symptoms the

following morning in his shoulder and the subsequent MRI

findings. The claimant’s symptoms arose very close in

time to the work event, and there is nothing to

suggestion any other cause of his cervical disc

herniation. In fact, he had no degenerative change in

his spine on October 15, 2013. A causal connection is

established by a preponderance of the evidence, which is

merely more than fifty percent. A causal connection is
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established when the compensable injury is found to be

"a factor" in the resulting need for medical treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004). Causation is established among the

specific incident on October 8, 2013, the claimant’s

symptoms which developed on October 9 - less than

twenty-four hours after the accident - and continue to

date, and the claimant’s need for the treatment of

record and additional treatment including surgery.

The claim was denied because the emergency

room physician noted that the claimant had a history of

shoulder problems. The claimant denied that he had ever

said such a thing. He did relate his shoulder

dislocation in 2000, which is reasonable since, on

October 12, 2013, his shoulder hurt. However, the

medical records and his work history corroborate the

claimant’s testimony and his wife’s that he did not have

a history of shoulder pain after the 2000 dislocation.

The emergency room physician’s statements are clearly an

error. The triage nurse’s note - the first recording of

information about the claimant’s injury at the emergency

room - reflects that the claimant reported that he had
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shoulder pain for five days, and that he awakened with

it. This is wholly consistent with his testimony.

The claimant would have no reason to connect

his shoulder and arm pain to a neck injury, and

therefore would have no reason to connect the ottoman

incident to his shoulder pain, since it did not involve

his shoulder or arm, until he was told that in fact had

a cervical disc herniation. As both the claimant and his

wife noted, the claimant actually realized that the

ottoman incident was the source of his injury, once he

learned that he had a cervical disc herniation.

There is no reason to deny compensability in

this claim. There is no flaw in his credibility. He has

met all the elements of compensability. I cannot fathom

a justification for this denial. The return to a state

of economic viability of the Arkansas workers’

compensation system should not be accomplished through

the denial of benefits for an injury which is so

obviously work-related to an employee. The respondents

here are receiving an unreasonable boon, based in part

on the system’s heavy bias in favor of employers and

carriers and against the working class, and in part on
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the distraction of the shoulder symptoms which actually

reflected a neck injury.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


