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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The Arkansas Court of Appeals has reversed the

Commission’s finding in the above-styled matter and has

remanded for further proceedings.  Delargy v. Golden Years

Manor, CV-14-135 (Sept. 24, 2014).  After again reviewing

the entire record de novo, the Full Commission finds that

the claimant proved treatment provided by Dr. Peek was

reasonably necessary.  The Full Commission finds that the
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claimant proved she was entitled to temporary total

disability benefits from May 11, 2011 until August 1, 2011,

and from March 9, 2012 through February 12, 2013.  We find

that the claimant proved she sustained permanent anatomical

impairment in the amount of 14% and wage-loss disability in

the amount of 25%.  

I.  HISTORY

Kelley Delargy, now age 39, testified that she worked

as a Certified Nursing Assistant after graduating from high

school.  Ms. Delargy testified that she became employed as a

full-time CNA with the respondents in 2004.  The claimant

testified that she became a Licensed Practical Nurse in

2007.  The claimant’s duties as an LPN for the respondents

included working on the floor, charting and record-keeping,

and ordering supplies.  The parties stipulated that the

claimant sustained a compensable low back injury on or about

October 13, 2009.  The claimant testified that she injured

her back while helping to lift a heavy patient.    

Dr. William F. Blankenship reported on October 20,

2009:

 Ms. Kelley Delargy was seen in this clinic on 10- 
           20-09 for an injury she states she sustained to   
           her lower back on 10-13-09 while she was helping  
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          lift a patient to a gurney in an attempt to give   
          CPR.  The day following the incident her pain was

worse....

According to the examinee she has spinal stenosis  
          and this was essentially of her cervical spine,    
          treated by Dr. Peek.  This was in 2006-2007.  She  
          does complain of back stiffness at that            
          time....With regard to her back, she has           
          essentially had no treatment to her lower back.    
          Of note, her complaints today are her lower back   
          and not cervical....

On 10-19-09 the examinee was offered restricted    
          duty, which was to sit behind a desk and work at a 
          computer.  However, she was advised by her         
          treating doctor, Dr. Holmes, not to do any work    
          when she last saw him....

The examinee brought two x-rays with her today     
          labeled Kelley Delargy.  The doctor is Be. E.      
          Holmes and they are dated 10-14-09.  On the AP     
          view there is normal alignment with no fractures   
          seen.  On the lateral of the lumbar spine no

fractures or dislocations are seen.  There is,     
          however, a Grade II spondylolisthesis of L5 on S1  
          with a defect seen in the pars on this view.  

In addition to these two films a cone down lateral 
          of the lumbar spine was made today.  The Grade II  
          spondylolisthesis of L5 on S1 with pars defect is  
          seen.  Left and right obliques reveal defects in   
          the pars interarticularis at L5-S1.  No other

pathology is seen....

Dr. Blankenship’s impression was “Lumbago.”  Dr.

Blankenship recommended physical therapy and kept the

claimant off work for two weeks.

Dr. Edward H. Saer, III examined the claimant on

February 5, 2010 and gave the following impression: “1. 
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Symptomatic spondylolisthesis L5/S1 with right L5

radiculopathy.  2.  Small central disk protrusion L4-L5.” 

Dr. Saer’s recommendations included the following: “The

surgery for this particular problem would consist of a

laminectomy and foraminotomy at L5 with fusion from L4-

S1....Return to work at a sedentary level would be 6 to 12

weeks following surgery.”  

Dr. Christopher K. Mocek examined the claimant on

February 12, 2010 and gave the following impression: “1. 

Lumbar radiculopathy.  2.  Spondylolisthesis lumbar.  3. 

Internal disc disruption lumbar.  4.  Foraminal stenosis

lumbar.”  Dr. Mocek’s treatment plan included a nerve root

block.  

Dr. Carlos Roman performed a lumbar epidural steroid

injection on April 26, 2010.  Dr. Saer reported on April 27,

2010, “Ms. Delargy came in today with increased pain

following her epidural steroid injection, which was done

yesterday....I think the exacerbation that she’s having now

should settle down in the next day or two....She does not

want any more injections.  She’s had two so far, without

much benefit (although the second one was just done

yesterday).  I don’t think it’s worth trying any more. 
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She’s had therapy and treatment with medications as well. 

None of this has really helped her.  The next step

ordinarily would be surgery.  I’m not sure that her Worker’s

Comp carrier will approve surgery, but I just don’t have

much else to offer at this point.  I’ll keep her off work

this week because of the flare-up following her epidural

steroid injection.  She can return to work next week with

the same hours and with the same restrictions.  She can

resume physical therapy at that point, if she wishes....I

explained that one option would be to just pursue surgery on

her own, outside of Worker’s Comp.  Another option would be

to get her in to see someone else who could manage things

nonoperatively, although she’s already seen Dr. Blankenship

and Dr. Mocek.”    

The claimant participated in a Functional Capacity

Evaluation on May 21, 2010:

The results of this evaluation indicate that Ms.   
          Delargy gave an unreliable effort, with 29 of 54   
          consistency measures within expected limits.  Ms.  
          Delargy put forth very inconsistent effort         
          throughout the evaluation process....

Ms. Kelley Delargy completed functional testing on 
          this date with unreliable results.  

Overall, Ms. Delargy demonstrated the ability to   
          perform work AT LEAST in the SEDENTARY             
          classification of work as defined by the US Dept.  
          of Labor’s guidelines over the course of a normal  
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          workday.  Her true functional abilities remain     
          unknown due to unreliable effort on her behalf....

Dr. Robert E. Powers performed a right L5 nerve root

block on June 9, 2010.  The claimant followed up with Dr.

Saer on June 17, 2010: “She had her L5 selected nerve root

block last week....She was able to work this week without

pain....I think we can go ahead and increase her work

activities to five days a week, four hours a day, for two

weeks and then increase that to six hours a day for two

weeks and then up to eight hours a day.  We will give her a

note to that effect.  She is likely to need to continue

medical management.  She is still taking Neurontin and

Cymbalta as well as occasionally pain medicine and muscle

relaxers.  She also may need repeat injections in the

future.  Certainly, at this point, I do not think that she

is going to need any surgical treatment.  I think she is at

maximum medical improvement of her recent work injury.  I am

not able to [assign] any permanent impairment.  I will be

happy to re-evaluate her should her symptoms change or

worsen.”  

Dr. William E. Ackerman, III began treating the

claimant on July 22, 2010 and assessed in part: “The patient
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has had epidural steroid injections that provided her with

no relief.  However, she did have a transforaminal steroid

injection without a steroid, and she had relief for 3 ½

weeks....It is my medical opinion that the patient has

sufficient pathology to warrant continuation of her current

medications.  Since she had relief with a transforaminal

epidural steroid injection without steroid, I would

recommend doing a diagnostic injection.”  Dr. Ackerman

performed an epidural steroid injection on July 22, 2010.  

The record indicates that the respondents ceased paying

benefits on or about July 22, 2010.  The claimant testified,

however, that her physical condition progressively worsened. 

Dr. Ackerman noted on August 19, 2010 that the claimant was

working.  Dr. Ackerman gave the following assessment: “1. 

Pars interarticularis defect.  2.  History of sprain/sprain

injury.  It is my medical opinion that the patient has

sufficient pathology to warrant continuation of opioid

therapy....I essentially have nothing to offer her other

than continuation of her medications.”  An adjuster with the

respondent-carrier informed counsel for the claimant on

August 24, 2010, “We will not agree to treatment by Mocek. 

She has been released as MMI by Dr. Saer with no impairment
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for the work injury.  Dr. Ackerman has also refused to see

her as he does not have anything to offer.”    

The claimant began treating with Dr. Richard D. Peek on

March 29, 2011.  The claimant described her physical

condition as of that time: “Severe lower back pain, nerve

pain from my lower lumbar all the way to my foot on my right

side, no bending, no twisting, no lifting, walking stairs

for long periods of time I couldn’t endure.”  Dr. Peek

performed surgery on May 11, 2011: “Hemilaminotomy right L4-

5 and L5-S1, decompression of the foramen L5, modified

microdiskectomy L5-S1, right-side approach.”  The pre- and

post-operative diagnosis was “Spondylolisthesis L5-S1 with

right L5 foraminal stenosis, extruded disk, L5-S1, central

herniation at L4-5 and L5-S1 radiculopathy.”  

The claimant described the effect of the May 11, 2011

surgery: “The pain improved....It wasn’t as severe.”  The

claimant followed up with Dr. Peek on June 13, 2011:

“Severity level is mild.  The problem is improving.  It

occurs intermittently.  Location of pain was lower

back....Continue current medication....Off work 2 weeks.” 

The claimant testified that her physical condition again

began worsening.  Dr. Peek performed a trigger point
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injection on July 8, 2011.  Dr. Peek prescribed the claimant

an “L/S corset for work.”  The claimant testified that she

returned to work in August 2011.  Dr. Peek performed trigger

point injections on September 16, 2011, November 8, 2011,

and January 27, 2012.   The claimant testified that she

continued to work through January 31, 2012.  

Dr. Peek stated on March 9, 2012 that the claimant was

“disabled from employment....An L5/S1 revision laminectomy

right PSF PLIF Stryker hardware was recommended.”  Dr. Peek

performed surgery on April 10, 2012: “1.  Revision

diskectomy, right, L5-S1.  2.  Posterior lateral fusion, L5-

S1.  3.  Posterior lumbar interbody fusion.  4.  Placement

of prosthetic cage, Stryker, L5-S1.  5.  Pedicle screw

instrumentation, L5-S1.  6.  Use of morselized allograft

bone for bone grafting technique.  7.  Use of local bone

graft.”  The pre- and post-operative diagnosis was “1. 

Spondylolisthesis, L5-S1.  2.  Recurrent disk herniation,

L5-S1.  3.  Radiculopathy, L5-S1, right.”  

The claimant described the effect of the April 10, 2012

surgery: “My back pain has declined quite a bit.  I’m still

limited in what I can do, but my pain, I can control it a

lot better.”  Dr. Peek performed a trigger point injection
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on May 10, 2012.  Dr. Peek signed the following prepared

statement on or about February 12, 2013: “It is my opinion

to a reasonable degree of medical certainty based upon the

information presented to me that Kelley Delargy’s lower back

injury on October 13, 2009 has resulted in permanent

impairment of 25% to the body pursuant to the A.M.A.

Guidelines, 4th Edition.”  The parties stipulated that the

claimant reached maximum medical improvement on February 12,

2013.  

A pre-hearing order was filed on February 19, 2013. 

The claimant contended that “her work accident resulted in

the need for additional medical care including surgery in

April of 2012, that she had a second healing period and that

she has additional permanent impairment and wage-loss as a

result of the injury and medical care.”  The respondents

contended that “this claim was accepted as an aggravation of

a pre-existing condition.  The aggravation is over and the

claimant has returned to her pre-injury status.  The

treatment by Dr. Mocek is not reasonable or necessary or

related.  The initial appointment with Dr. Mocek was

accepted as he was the change of physician doctor.  The

claimant has been released with no impairment by Dr. Saer. 
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The claimant returned to work at that time.  The claimant

asked for a change of physicians to Dr. Peek but he refused

to see her.  She then went to him on her own and had

surgery.  The surgery is unauthorized as is Dr. Peek.  A

Form AR-N was signed by the claimant on October 14, 2009. 

Alternatively, respondents assert a credit for group health

benefits paid pursuant to §11-9-411.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to additional       
          medical benefits.

2.  Unauthorized medical treatment.
3.  The claimant’s entitlement to additional       

          temporary total disability benefits.
4.  The claimant’s entitlement to permanent        

          partial disability benefits.
5.  The claimant’s entitlement to wage loss.
6.  Controversion and attorney’s fees.
7.  All other issues are reserved. 

A hearing was held on April 17, 2013.  The claimant

testified that she continued to suffer from chronic pain in

her right leg.  The claimant testified that she was

physically unable to return to work for the respondent-

employer.  The claimant testified on cross-examination that

she had not applied for work with any other employer.  An

administrative law judge filed an opinion on July 16, 2013. 

The administrative law judge found, among other things, that

treatment provided by Dr. Peek was unauthorized and was not
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reasonably necessary.  The claimant appealed to the Full

Commission.  The Full Commission found that “the claimant’s

treatment with Dr. Peek was unauthorized and was not the

responsibility of the respondents.”  The Court of Appeals

has reversed and remanded.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

worker such medical treatment as may be reasonably necessary

in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The employee has

the burden of proving by a preponderance of the evidence

that medical treatment is reasonably necessary.  Stone v.

Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d 445

(2005).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).
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An administrative law judge found in the present

matter, “6.  The claimant has failed to establish by a

preponderance of the evidence that she is entitled to

additional medical benefits in that she has failed to

establish that the medical treatment by Dr. Peek was

reasonable, necessary, and related to her work.”  The Full

Commission finds that the claimant proved by a preponderance

of the evidence that treatment provided by Dr. Peek was

reasonably necessary.  The parties stipulated that the

claimant sustained a compensable low back injury on October

13, 2009.  The claimant subsequently treated with physicians

including Dr. Blankenship, Dr. Saer, Dr. Mocek, and Dr.

Ackerman.  Nevertheless, the claimant’s physical condition

continued to deteriorate following the compensable injury. 

Dr. Peek performed surgery on May 11, 2011 and April 10,

2012.  The claimant testified that her physical condition

improved as a result of Dr. Peek’s surgical treatment.  The

claimant testified that her pain decreased as a result of

surgery.  It is well-settled that post-surgical improvement

is a relevant consideration in determining whether surgery

was reasonably necessary.  Hill v. Baptist Medical Center,

74 Ark. App. 250, 48 S.W.3d 544 (2001), citing Winslow v.
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D&B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).  In the present matter, the record demonstrates

post-surgical improvement.  The Full Commission therefore

finds that the surgical treatment provided by Dr. Peek was

reasonably necessary in connection with the compensable

injury.  

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  In the

present matter, the claimant sustained a compensable injury

on October 13, 2009.  The respondents paid benefits until

approximately July 22, 2010 but controverted the claim after

that time.  Dr. Peek performed low back surgery on May 11,

2011.  The claimant’s testimony indicated that she returned

to work for the respondents on or about August 1, 2011.  The

evidence demonstrates that the claimant remained within a

healing period for her compensable injury and was totally

incapacitated to earn wages from May 11, 2011 until August

1, 2011.  The Full Commission therefore finds that the
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claimant proved she was entitled to temporary total

disability benefits from May 11, 2011 until August 1, 2011.

Dr. Peek opined on March 9, 2012 that the claimant was

“disabled from employment.”  The record therefore indicates

that the claimant entered another healing period and was

totally incapacitated from earning wages beginning March 9,

2012.  Dr. Peek performed surgery on April 10, 2012.  Dr.

Peek assigned a permanent anatomical impairment rating on

February 12, 2013.  Permanent impairment is any permanent

functional or anatomical loss remaining after the healing

period has been reached.  Johnson v. Gen. Dynamics, 46 Ark.

App. 188, 878 S.W.2d 411 (1994).  In the present matter, the

record demonstrates that the claimant reached the end of her

second healing period no later than February 12, 2013.  The

parties stipulated that the claimant reached maximum medical

improvement on February 12, 2013.  The Full Commission finds

that the claimant proved she was entitled to temporary total

disability benefits beginning March 9, 2012 through February

12, 2013.  

C.  Anatomical Impairment

As we have noted, permanent impairment is any permanent

functional or anatomical loss remaining after the healing
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period has been reached.  Johnson, supra.  The Commission

has adopted the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be used

in assessing anatomical impairment.  See Commission Rule

099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012).  It is the

Commission’s duty, using the American Medical Association

Guides, to determine whether the claimant has proved that

she is entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2012).  Medical opinions addressing impairment must be

stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2012).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2012).  “Major cause” means “more than
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50% of the cause,” and a finding of major cause shall be

established according to the preponderance of the evidence. 

Ark. Code Ann. §11-9-102(14)(Repl. 2012).

In the present matter, the Full Commission finds that

the claimant proved she sustained permanent anatomical

impairment in the amount of 14%.  The claimant sustained a

compensable low back injury on October 13, 2009.  Dr. Peek

performed a hemilaminotomy and decompression at L4-5 and L5-

S1 on May 11, 2011.  Dr. Peek performed a diskectomy and

fusion at L5-S1 on April 10, 2012.  Dr. Peek signed a

prepared statement on or about February 12, 2013: “It is my

opinion to a reasonable degree of medical certainty based

upon the information presented to me that Kelley Delargy’s

lower back injury on October 13, 2009 has resulted in

permanent impairment of 25% to the body pursuant to the

A.M.A. Guidelines, 4th Edition.”  Dr. Peek did not indicate

which section of the Guides he relied upon to assign the

claimant a purported anatomical impairment rating of 25%. 

The Commission has the authority to accept or reject a

medical opinion and the authority to determine its probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).
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As we have noted, it is the Commission’s duty, using

the Guides, to determine whether the claimant has proved she

is entitled to a permanent anatomical impairment.  Polk

County, supra.  The Full Commission finds that the proper

section from the Guides from which to assign permanent

impairment is page 3/113, Table 75, Whole-person Impairment

Percents Due to Specific Spine Disorders.  Table 75 II,

Intervertebral disk or other soft-tissue lesion, assigns a

10% anatomical impairment for a surgically-treated disk

lesion.  For multiple levels, “Add 1% per level.”  In the

present matter, the claimant underwent surgery at two lumbar

levels on May 11, 2011.  The proper rating from the Guides

based on the May 11, 2011 surgery is 12%.  The claimant

underwent a second operation on April 10, 2012.  Table 75

provides for an additional 2% impairment for a second

operation.  The Full Commission therefore finds that the

claimant proved she sustained permanent anatomical

impairment in the amount of 14%.  We find that the 14%

permanent anatomical impairment rating is supported by

objective medical findings not within the claimant’s

voluntary control, including but not limited to Dr. Peek’s

report of a disk extrusion at L5-S1.       
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D.  Wage Loss

Finally, the wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In

considering claims for permanent partial disability benefits

in excess of the employee’s percentage of permanent physical

impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee’s age, education, work

experience, and other matters reasonably expected to affect

her future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2012).

In the present matter, the claimant is only age 39. 

The claimant began her post-high school career as a

Certified Nursing Assistant and later trained to become a

Licensed Practical Nurse.  The claimant began working for

the respondents in 2004.  The claimant’s duties at the time

of her 2009 compensable injury included working on the floor

to assist residents, charting, record-keeping, and ordering

supplies.  The claimant sustained a compensable low back

injury on October 13, 2009.  Dr. Saer stated in 2010 that
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the claimant would be able to return to at least sedentary

work if she underwent surgery.  The claimant participated in

a Functional Capacity Evaluation on May 21, 2010.  The

claimant’s effort was considered unreliable, and it was

opined that the claimant could return to at least sedentary

work.

The claimant subsequently underwent two surgeries

performed by Dr. Peek, which treatment reduced the

claimant’s complaints of pain.  Dr. Peek assigned a

permanent anatomical impairment rating on or about February

12, 2013.  The Full Commission has determined that the

claimant proved she sustained permanent anatomical

impairment in the amount of 14%.  The claimant testified

that she was physically unable to resume her work duties for

the respondents.  The Full Commission finds that the

claimant now has some permanent physical limitations as a

result of her compensable injury.  We note, however, that

the claimant is only age 39, and no treating physician has

opined that the claimant cannot return to appropriate

gainful work.  As of the time of the hearing before the

Commission, the claimant had not tried to return to any

gainful employment.  The claimant’s lack of interest and
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negative attitude is an impediment to the Commission’s full

assessment of a claimant’s loss and is a factor we can

consider in determining that her wage loss is not as great

as she states it to be.  See City of Fayetteville v. Guess,

10 Ark. App. 313, 663 S.W.2d 946 (1984).  When considering

the claimant’s relatively young age of 39, her experience in

the health care field, and her lack of interest in returning

to employment within her restrictions, the Full Commission

finds that the claimant proved she sustained wage-loss

disability in the amount of 25%.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that Dr. Peek’s treatment of

record was reasonably necessary in connection with the

compensable injury.  The claimant proved that she was

entitled to temporary total disability benefits from May 11,

2011 until August 1, 2011, and from March 9, 2012 through

February 12, 2013.  The claimant proved that she sustained

14% permanent anatomical impairment and wage-loss disability

in the amount of 25%.  The claimant proved that the October

13, 2009 compensable injury was the major cause of her 14%

permanent anatomical impairment and 25% wage-loss



DELARGY - F909336 22

disability.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2012).

IT IS SO ORDERED.      

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant proved by a preponderance

of the evidence that 1) the medical treatment provided by

Dr. Peek was reasonably necessary for the treatment of her

compensable injury, 2) the claimant is entitled to temporary

total disability benefits from May 11, 2011 until August 1,

2011, and from March 9, 2012 through February 12, 2013, and

3) the claimant sustained permanent physical impairment in

the amount of fourteen percent (14%) and wage-loss in the

amount of twenty-five percent (25%).
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          By opinion filed on December 5, 2013, the

Commission found, in part, that the claimant’s treatment

with Dr. Peek was unauthorized and was not the

responsibility of the respondents.  In September of 2014,

the Arkansas Court of Appeals reversed the Commission’s

findings in this claim and remanded it to the Commission for

further proceedings pursuant to the claimant’s entitlement

to benefits.  See, Delargy v. Golden Years Manor, CV-14-135

(Sept. 24, 2014).  

          According to the Court of Appeals, the claimant

was not properly notified of her “change of physician”

rights and responsibilities.  In its September 24, 2014,

opinion, the Court agreed with the claimant’s assertion on

appeal that the evidence “does not support the Commission’s

finding that she actually received a copy of Form AR-N,”

and, that “the statutory requirements related to the Form

AR-N were not proved at the hearing.”  In support of this

conclusion, “First,” stated the Court, “the actual signed

Form AR-N is neither in the abstract nor in the record

(neither is the change of physician request). Second,

DeLargy’s testimony was merely that she ‘did read and sign’

the form.”  The Court added that the requirements of
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“receiving” the form are statutory in nature, and that those

statutory requirements had not been met in this claim.

         The specific statutory provision in question in

this claim, Ark. Code Ann. §11-9-514(c), provides as

follows:

         (1) After being notified of an injury, the          

          employer or insurance carrier shall deliver to the 

          employee, in person or by certified or registered  

          mail, return receipt requested, a copy of the      

          notice, approved or prescribed by the commission,  

          which explains the employee’s rights and           

          responsibilities concerning change of physician. 

          (2) If, after notice of injury, the employee is    

          not furnished a copy of the notice, the change of  

          physician rules do not apply.

          In the present claim, the Court correctly

summarized the above statutory provisions, stating that Ark.

Code Ann. §11-9-514(a)(2)(A) allows a one-time-only change-

of-physician, while subsection (c)(1) mandates that the

employer, after being notified of an injury, deliver a copy

of a notice to the claimant either in person or by

registered mail. 
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          In reversing the decision of the Commission, the

Court cited a “complete lack of evidence” to support the

Commission’s finding that the respondent complied with the

notice provision relating to the claimant’s change-of-

physician rights.  Moreover, the Court remanded the claim

for the Commission to consider the remaining controverted

issues “in light of the fact that now - in relation to this

claim - the change of physician rules do not apply.”  See,

Ark. Code Ann. §11-9-514(c)(2).  Citing Ark. Code Ann. §11-

9-704 for the requirement that it strictly construe and

apply the workers’ compensation act, the Court stated that

there must be substantial evidence that the employer

complied with the statutory mandate in order to find that

the requirements of Ark. Code Ann. §11-9-514 were provided. 

While the Court did not err in its recitation or in its

interpretation of the law in this claim, I find that the

Court chose to exalt form over substance here by failing to

adequately address the sufficiency of the claimant’s

testimony regarding her receipt and acknowledgment of Form

AR-N, as supported by other credible evidence in this claim,

thus rendering the applicable statutory provisions regarding

notice requirements inefficacious.  
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          It is well-established that strict construction of

a statute does not mandate a literal interpretation that

leads to absurd results where an alternative interpretation

better effects the statute’s purpose.  Nucor Corp. V.

Kilman, 358 Ark. 107, 186 S.W.3d 720 (2004); Tyson Poultry

v. Narvaiz, 2010 Ark. App. 842, ___ S.W.__ ___(2010). 

Moreover, in previous cases, the Court has limited its

findings to the specific facts of the claim where a literal

interpretation of the statute would broaden the scope of a

statutory provision beyond that which was intended by the

legislature and lead to absurd results.  See generally,

Tyson Poultry, Inc. v. Franciso Narvaiz, supra (where the

court refused to adopt the broad construction of Ark. Code

Ann. §11-9-526 as set forth in Superior Industries v.

Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000), because an

alternative interpretation of the statute would better

effect the statute’s purpose.)  

          I readily acknowledge that in previous cases with

similar facts, the Court has agreed with the Commission’s

determination that medical treatment was not unauthorized

where 1) the record  contained no evidence that appellants

delivered or that the claimant received a Form AR-N or other

written change-of-physician rules; 2) no AR-N form signed by
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the claimant was found in the record; and 3) there was no

testimonial evidence introduced on the issue.  See, St.

Edward Medical Center v. Phipps, 2011 Ark. App. 497, ___

S.W.__ ___ (2011).  To illustrate, in Phipps, id., the Court

stated as follows: 

          While appellants concede that there is no Form AR- 

          N signed by Phipps in the record on appeal, they   

          argue that reversal is warranted because Phipps’s  

          signed AR-N form can be found in the Commission’s  

          file.  However, appellants did not introduce the   

          form into evidence; they did not incorporate the   

          form by reference; they did not ask the Commission 

          to take judicial notice of the form; and they did  

          not ask Phipps if she received and/or signed the   

          form or whether she was advised of her right to    

          seek a change of physician.

          In the present claim, it is true that, as in

Phipps, id., the record is devoid of an AR-N form signed by

the claimant, and that the respondent failed to introduce

said form into evidence, to incorporate it by reference, or

to ask the Commission to take judicial notice of the form. 

The record demonstrates, however, that the claimant agreed

that she had both a knowledge and understanding of the form,
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a copy of which she acknowledged she had received.  For

example, the record reveals that the claimant knew that Dr.

Peek would not accept her workers’ compensation claim when

she began treating with him in March of 2011.  Further, the

claimant knew Dr. Peek would not accept her as a workers’

compensation patient because she had previously sought a

change-of physician from Dr. Anderson to Dr. Peek, and had

learned through that process that Dr. Peek would not take

her workers’ compensation case.  Clearly, the claimant was

not ignorant of her rights concerning a change-of-physician. 

In addition, the claimant testified that she signed a Form

AR-N.  Therefore, the claimant was familiar with this

procedure when she proceeded with Dr. Peek without prior

authorization. 

          The claimant maintains that she essentially had no

other choice but to seek treatment through her private

insurance carrier with Dr. Peek after Dr. Saer released her

and the respondents would not approve continuing treatment

with Dr. Mocek.  However, the record clearly indicates that

when Dr. Saer released the claimant on June 17, 2010, he did

so with an understanding that she could return to him as her

symptoms warranted.  Otherwise, he felt that her only

remaining option was for pain management since he had done
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all that he could for the claimant short of surgery.  And, I

note that whereas Dr. Saer predicted at one time that the

claimant may eventually need surgery, the claimant made a

deliberate choice not to undergo surgery with Dr. Saer as is

reflected in the medical reports of record.  Therefore, the

claimant was never denied this treatment option; she simply

chose not to exercise it under the care of her authorized

physicians.

          By June of 2010, the claimant showed such a marked

improvement in her condition that Dr. Saer opined she did

not need surgery.  However, approximately 10 months later

the claimant underwent surgery with Dr. Peek.  And, while

the claimant asserts that the respondent essentially left

her with no other option, I note that she admittedly gambled

with her benefits when she decided to proceed with treatment

under the care of Dr. Peek without proper authorization. 

The claimant, who described working hard for her LPN

license, is obviously not uneducated, nor is she ignorant. 

By all indications, however, she is particular about her

course of treatment as was demonstrated in her recorded

differences with Dr. Ackerman.  And, whether, as she

indicated in testimony, the claimant’s memory of those

differences is now vague, Dr. Ackerman’s notes remain
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crystal clear.  The claimant did not want “definitive

treatment for her pathology as offered to her by Dr. Saer.” 

Rather, the claimant wanted to “dictate her plan of care,”

and that apparently included surgical care with Dr. Peek.  

          The claimant’s deliberate decision to seek

unauthorized treatment with Dr. Peek further evinces her

determination to control her treatment plan, regardless of

the consequences.  Clearly, the claimant “trusted” Dr. Peek,

and she wanted him to provide her back treatment whether the

respondent-carrier was willing to pay for it or not.  This

is supported by the fact that the claimant had previously

requested a change-of-physician to Dr. Peek, whom she

learned did not take workers’ compensation cases.  

          According to our statutory provisions, therefore,

the claimant’s treatment with Dr. Peek should be “at her own

expense,” particularly in the absence of proof that the

respondent-carrier absolutely refused to provide the

claimant with continuing medical treatment for her back

after June of 2010, and especially in view of the claimant’s

testimony acknowledging her receipt of Form AR-N as

evidenced by her actual attempt to seek a change-of

physician.  In any event, the claimant knowingly failed in

her duty to seek the proper authorization for a change of
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physician to Dr. Peek, and she did so at her own risk. 

Therefore, I must respectfully disagree with the Court’s

ruling, in that the Court’s strict construction of a statute

leads, in my opinion, to absurd results, where an

alternative interpretation would better effect the statute’s

purpose.

          Even if the claimant had overcome her burden of

proving that the respondent-carrier is liable for the

treatment she received with Dr. Peek, which, in my opinion

she did not, the weight of the credible evidence in this

claim shows that at the time she underwent this surgery,

such treatment was not reasonably necessary for the

treatment of the claimant’s back injury.  Therefore, I must

respectfully dissent from the Majority finding awarding the

claimant medical and various indemnity benefits.  

          According to Dr. Saer, whose opinion I find

credible in that it is supported by the weight of the

credible medical evidence in this claim, the claimant

suffered an aggravation of her pre-existing, degenerative

condition as a result of the October 13, 2009, work-related

incident.  The record shows that this condition eventually

responded to conservative treatment, and that it had

resolved by June 17, 2010, at which point the claimant
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reached maximum medical improvement and was assigned no

permanent physical impairment rating.  And, although the

claimant contends that her condition steadily worsened, and

that the only reason she waited so long to see Dr. Peek was

due to scheduling issues, I find that the claimant’s

testimony is less than credible in this regard due to

inconsistences and vague responses in her statements

concerning any facts that are detrimental to her claim. 

Therefore, I find that the claimant has failed to prove that

the surgical treatment she received from Dr. Peek was

reasonably necessary or causally related to her compensable

back strain, regardless of whether he was authorized to

treat the claimant or not.

          Based on the above and foregoing, I must dissent

from the Majority Opinion finding that the claimant is

entitled to additional medical, permanent physical

impairment, and indemnity benefits. 

                                                                  
                              KAREN H. McKINNEY, Commissioner 
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I concur

in part but must dissent in part from the majority opinion.  I

agree with medical benefits, temporary disability benefits, the

permanent anatomical impairment rating and wage loss disability

benefits.  I dissent, because I would have awarded temporary

total disability benefits for a greater date range, and I would

have awarded higher percentages for her impairment rating and

wage loss disability.

          The claimant saw Dr. Peek in March 2011, with the same

symptoms, back and leg pain, and in May, he performed surgery. 

At the latest, the claimant re-entered her healing period on

March 29, 2011, when she sought treatment from Dr. Peek.  After

her first surgery, her symptoms improved briefly but did not

resolve.  They increased in frequency and intensity, until she

had a second surgery in April 2012.  She was released at maximum

medical improvement on February 22, 2013.  I would award the

claimant temporary total disability benefits from March 29, 2011

until February 22, 2013, excluding those periods of time when the

claimant went back to work. 

          I would also award the claimant permanent partial

disability benefits in the amount of 25%, based upon Dr. Peek’s
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rating, which he based upon the Guides to the Evaluation of

Permanent Impairment (4th Ed. 1993).  The claimant had a diagnosis

of Grade II spondylolisthesis of L5 on S1, disk protrusion at L4-

5, extruded disk at L5-S1, L5 foraminal stenosis, and L5-S1

radiculopathy. She underwent surgery on May 11, 2011.  On April

10, 2012, the claimant had a second surgery, a laminectomy with

fusion, for her spondylolisthesis at L5-S1, recurrent disk

herniation at L5-S1 and radiculopathy at L5-S1. 

          Looking to Table 75 of the Guides, the claimant has a

10% rating for a surgically treated disk lesion with residual

symptoms, specifically the disk protrusion at L4-5.  Guides,

Table 75.II.E.  Another 1% is added to that as a result of the

extruded disk at L5-S1.  Guides, Table 75.II.F.  Because the

claimant had a second surgery for the L5-S1 herniation (the

revision diskectomy), another 2% is added.  Guides, Table

75.II.G.1.  Additionally, the claimant had spondylolisthesis and

a decompression surgery at L5, for which another 10% is added. 

Guides, Table 75.III.B. Lastly, the claimant had a second

surgery, a fusion at L5-S1, for which another 2% is added.

Guides, Table 75.IV.E.1. These percentages add up to 25% which is

the amount of permanent anatomical impairment determined by Dr.

Peek.  I would award this 25% permanent anatomical impairment
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rating.  The majority’s calculation of only 14% is in error,

because it fails to address all of the diagnoses and surgeries.

          I would award the claimant wage-loss benefits in the

amount of an additional 45%, based upon her continued pain and

need for medication, both of which limit her physical and mental

abilities, and based upon her skills and education, because

nursing is both physically and mentally demanding.

          For the foregoing reasons, I concur in part but must

respectfully dissent from the majority opinion.

                                                               
                           PHILIP A. HOOD, Commissioner


