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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 27, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission    
   has jurisdiction of the within claim.

2. I hereby accept the aforementioned stipulations.

3. The claimant has failed to prove by a            
   preponderance of the credible evidence that she  
   sustained a compensable neck injury, arising out 
   of and in the course of her employment with the  
   respondent employer on March 26, 2012.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 27, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must dissent from the majority opinion.  The claimant

sought benefits for injuries to her neck, including

medical and temporary total disability benefits from
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March 27, 2012 to a date to be determined, and an

attorney’s fee.  The Administrative Law Judge denied

compensability, based upon the claimant’s credibility.

         For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

         In workers' compensation law, an employer takes

the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  An aggravation of a pre-existing non-

compensable condition by a compensable injury is,
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itself, compensable.  An aggravation is a new injury

resulting from an independent incident.  An aggravation,

being a new injury with an independent cause, must meet

the definition of a compensable injury in order to

establish compensability for the aggravation.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).  The major cause standard is inapplicable to

compensability of a specific incident injury or to

temporary benefits.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).

         The parties agreed that the claimant sustained

a compensable shoulder injury on March 26, 2012.         

         The claimant has shown that she sustained an

injury arising out of and in the course of employment

that was a specific incident, identifiable by time and

place of occurrence.  The claimant testified that she

sustained an injury to her neck on March 26, 2012, when

she lifted a patient, and that she sustained a second

injury a week later when she was transferring another

patient.  The medical records show that on March 29,

2012, she reported, to Dr. Self, lifting a patient on

March 26, 2012, and experiencing instant pain in her

neck, and on April 10, 2012, she related right shoulder

pain to lifting a male patient at work to Dr. Self.  The
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history of injury reflected in the medical records

varies in the depth of detail recorded by the different

providers, but it does not vary in the substance.

         The claimant has also presented medical

evidence, supported by objective findings, establishing

the injury to her neck.  The claimant had pre-existing

degenerative disk disease in her cervical spine.  The

medical records show that on March 29, 2012, Dr. Self

observed tenderness to palpation over her left trapezius

muscle and left of her cervical spine at C7.  On April

10, 2012, she reported numbness and tingling in her arm,

and Dr. Self observed tenderness to palpation over her

left trapezius muscle and posterior shoulder with pain

on rotation of shoulder.  On April 17, 2012, the

claimant underwent x-rays of her cervical spine which

showed straightening of the normal cervical lordosis,

which indicates the presence of cervical muscle spasms

and is an objective finding.  On that date, Dr. Self’s

physical examination showed tenderness to palpation over

her left trapezius muscle, her right trapezius muscle,

with radiation down her left shoulder, and tenderness to

palpation over her lower midline cervical spine.   On

May 9, 2012, the chiropractor observed cervical muscle

spasms.  Thus, the claimant has presented evidence of
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objective and acute findings of injury, over and above

the objective findings of degenerative changes and

foraminal narrowing shown in her MRI.                    

      The claimant was treated by Dr. Self, a

chiropractor, Dr. Kelly, Dr. Tucker, and Dr. Sprinkle. 

Dr. Kelly diagnosed cervicalgia and rotator cuff

syndrome.  A physical therapist noted a lot of upper

trapezius myositis during treatment in late May 2012. 

In June, Dr. Tucker felt that her complaints originated

in her neck, not her shoulder, based upon her

significant foraminal stenosis.  Later in June, Dr.

Sprinkle prescribed a muscle relaxer “as needed for

spasms” as well as other medication.  In July, Dr. Self

noted her complaints of numbness in her left arm.  Dr.

Sprinkle planned a cervical epidural steroid injection

in August, after observing muscle weakness and

paresthesia.  The claimant had a bad reaction to the

injection.  In September 2012, Dr. Sprinkle observed

diffuse cervical paraspinal trigger points.  He

performed a trigger point injection.  She continued to

have worsening symptoms and a similar clinical

presentation to Dr. Self in October.  Dr. Cathey placed

the claimant at maximum medical improvement on January

13, 2013.
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         The record supports a finding that the claimant

had a neck injury manifesting itself in muscle spasms,

pain, radiating pain and loss of range of motion, and

objectively demonstrated by muscle spasms and changes on

her MRI.

         The claimant must also show that the lifting

incidents on March 26, 2012 and one week later were

causally connected to her need for treatment of her

cervical spine and her disability.  The claimant has

done so.  The parties stipulated that the claimant’s

March 26, 2012 shoulder injury was compensable.  Dr.

Tucker, Dr. Sprinkle, and Dr. Self focused on the

claimant’s neck, with Dr. Tucker and Dr. Sprinkle

opining that the source of her symptoms - including her

neck, shoulder, and arm pain - was cervical.  The

shoulder injury was a “red herring,” a distraction from

the true cause of her symptoms and disability.  She had

radiating pain from her neck injury to her shoulder.

         The claimant had documented changes in her

cervical spine, including severe foraminal stenosis. 

Neither lifting incident would cause foraminal stenosis

to appear.  However, the incidents could cause her

degenerative condition to become symptomatic.  It is

apparent that this is what occurred.
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1 I recognize that the medical records also include the
claimant’s gynecological history in 2011 and mention cervical
stenosis, but in reference to her cervix, not her cervical spine. 
These records are irrelevant to the current issues.

         The claimant had a long history of lumbar pain,

as well as thoracic pain.  She was treated for some pain

between her shoulder blades with pain in her left arm

and numbness in her left hand in August 2011.  In

October 2011, her complaints were limited to her lumbar

spine.  In February 2012, she had lumbar complaints and

tenderness to palpation over her midline cervical spine

and bilateral trapezoid muscles1.  Yet, she was able to

work.  Upon the occasion of the March 26 injury, the

claimant experienced a significant spike in symptoms and

the appearance of new radiating symptoms.  Those

radiating symptoms generated this initial mis-diagnosis

of a shoulder injury.  The claimant appropriately

reported the event and related her symptoms to the March

26, 2012 incident consistently.

         Dr. Self wrote on May 22, 2013, that the

claimant was a patient of his, who:

         has suffered from back and neck pain for years. 
         She has endured mid and upper back pain for     
      approximately nine years and low back pain for     
      six years.  She had been able to continue to       
    work with medication during this time.            
However, for more than one year she has had           
worsening neck pain with increasing muscle           
spasms.  MRI of the cervical spine showed                
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multilevel degenerative changes.  She has had           
evaluation and treatment by physical med and           
rehabilitation (PMR).  During this time she has          
needed more medication to control her pain.            
She cannot sit or remain supine in any one           
position for a significant amount of time           
because of pain.  She stays in bed most of the           
day now.  She has become very depressed because          
of chronic pain.

         Dr. Self was the claimant’s primary physician

for an extended period, and he noted the change in the

claimant’s symptoms and examination one year prior to

this statement which is coincident with the March 26,

2012 accident.

         The claimant was evaluated by a

neuropsychologist on November 15, 2012.  Her history of

injury was consistent with the rest of the medical

records.  The claimant’s testing revealed symptom

magnification and somatoform disorder, which would

complicate her recovery.  While this information is

quite relevant to the evaluation of the claim, it cannot

change the fact that the claimant had objective findings

of injury.  Whether the claimant’s psychological

condition had an effect on her experience of her injury,

her psychological condition did not create the

straightening of her cervical lordotic curve or her

cervical muscle spasms, and it does not disprove the

occurrence of the injury, at which time she experienced
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a significant change in her symptoms and the addition of

new symptoms.  In addition, the claimant’s psychological

conditions make her unease at the hearing

understandable.

         The claimant had pre-existing cervical issues

which were mildly and briefly symptomatic prior to March

26, 2012, when she experienced a significant increase in

existing symptoms and the addition of more symptoms.  I

find that the claimant has demonstrated a compensable

neck injury for which I would award appropriate

benefits.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


