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Attorney at Law, West Memphis, Arkansas.

Respondents represented by the HONORABLE DAVID C. JONES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and respondent cross-appeals an

opinion and order of the Administrative Law Judge filed

October 24, 2013.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission    
   has jurisdiction over this claim.

2. The stipulations agreed to by the parties are    
   hereby accepted as fact.
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3. The claimant has proven, by a preponderance of   
   the evidence, that she sustained a compensable   
   back injury in the form of a temporary
   aggravation of a pre-existing condition which

        arose out of and during the course of her        
        employment with American Greetings Corporation,  
        as the result of a specific incident on April 4, 
        2009.

4. Respondents have paid all appropriate medical    
        and related treatment for the claimant’s minor   
        injury on April 4, 2009.

5. The claimant’s healing period ended on or before
        May 19, 2009.

6. The claimant has failed to prove, by a           
        preponderance of the evidence, that her physical 
        problems, need for treatment and disability, if  
        any, after October 1, 2009, are in any way       
        related to the temporary aggravation of the pre- 
        existing back condition sustained on April 4,
        2009.

 7. Respondents have paid all appropriate benefits   
   to which the claimant is entitled. The claimant  
   did not miss sufficient time from work to        
   entitle her to temporary total disability.

8. In view of the foregoing, any additional issues  
        are rendered moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 24, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

         While I find that the Administrative Law Judge

was correct finding that the respondents have paid all

appropriate benefits to which the claimant is entitled,

and, therefore, have no further liability in this claim,

I further find that the record is devoid of objective

medical evidence to support a finding of injury as the

result of a specific work-related incident of April 4,

2009.  This lack of objective medical evidence combined

with the claimant’s lack of credibility, the testimony

of Virginia Brown, and the claimant’s admitted,

continuing effort to obtain Social Security Disability

benefits beginning after her lumbar surgery in 2007,

discredits the claimant’s claim that she was
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asymptomatic from 2007 until 2009, or that she continued

to suffer symptoms after her release to return to

regular duty on May 19, 2009.  Therefore, while

acknowledging that the respondents made a good-faith

effort to provide the claimant with reasonably necessary

medical treatment following the alleged April 4, 2009,

incident, for the foregoing reasons, I must question the

compensability of the claimant’s claim.

    
                                                     
                      KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the record, I must

dissent from the majority opinion.  The claimant sought

medical and indemnity benefits for a back injury which

occurred on April 4, 2009.  The majority affirmed the

Administrative Law Judge, who stated that the injury was

compensable, but that the claimant was not entitled to

any benefits.

         Virginia Brown testified that she had worked

for the respondent for five years and that they were

related through a common sister.  She worked with the

claimant in the Order Filling Department.  She explained

that they followed a packing list to select the cards to
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be put in a box to fill an order.  Employees would pull

the cards from compartments on shelves on different

levels, hold them in their arms as they collected the

rest of the order, then put them in a box.  The box was

then placed on a conveyor belt.  The weight varied with

the orders.  Employees had to reach and to squat.  They

were on their feet all shift.  She and the claimant

worked the second shift, from three in the afternoon to

eleven at night.  They worked together every day. Before

the incident in April 2009, the claimant was able to do

her work.  On April 4, 2009, Brown saw the claimant as

she turned toward Brown, and Brown asked her if she was

in pain, because of the expression on her face.  The

claimant told her that she was and that she had “just

popped” her back.  The line leader took the claimant

away from the line on a cart.  Brown recalled that the

claimant was on light duty.  They worked together then. 

The claimant was slower at her work.  She appeared to be

in pain.  She got worse over time, and she was slower

than she used to be.  

         The claimant was fifty-two at the time of the

hearing. She had an eighth grade education.  The

claimant worked for the respondents since 2001, with a

two-year break in 2006 when she worked elsewhere.  She
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had a back injury and surgery in 2007.  She had leg pain

from that injury, that resolved with the surgery.  Dr.

Feild released her on October 22, 2007, noting that the

claimant had very little, if any, pain and that she

could bend normally.  When she returned to the

respondent-employer, she worked in the envelope

department until January 2009, when she moved to the

order filling department.  She would use a picking sheet

to collect the cards she needed for an order.  She

carried the cards on one arm, and when she filled an

order, she put the cards in a box on a conveyor belt. 

This required bending, squatting, and reaching.  Some of

the packages of cards were heavy.  She worked an eight-

hour shift, on her feet all day.  Physically, she was

able to do the work without limitation or difficulty

prior to April 4, 2009.  

         The claimant explained that on April 4, 2009,

she and her co-workers were “pulling cards off the line,

and I had turned around to dump the cards in the box,

and when I turned back around, it just pooped and I

stopped.”  She had dumped the cards into a box, and when

she turned, her back popped.  She acted the motion out

at the hearing, which the Administrative Law Judge

described as twisting her body as opposed to doing an
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about-face. She was not bending.  The lower part of her

back, at her belt line, popped.  When her back popped,

she felt pain down her left leg.  She stated that her

back popped and that Brown asked her if she was hurt. 

Someone went to get the line leader, Janet Atkins, who

took her to the emergency room. 

         The claimant was taken to the emergency room,

on April 4, which was a Saturday.  The notes reflect

that she was at work and that she heard a pop and felt

pain in her low back with radiation into her legs.  The

onset of symptoms was just prior to her arrival at the

hospital.  Her primary care physician, Dr. Willis, saw

her.  She was given a shot.  She did not work on Sunday. 

The claimant saw Dr. Willis at her office on April 6,

2009.  Dr. Willis evaluated her and sent her for

physical therapy.  She went back to work on light duty. 

Dr. Willis observed tenderness, pain, and positive

straight leg raise tests. 

         The claimant was sent to Dr. Jones, by the

plant nurse.  He observed lumbar, left buttock and left

hip tenderness, and pain.  Her range of motion of her

lumbar spine and left hamstring were limited.  He

observed 90% loss of function, with decreased trunk

rotation and muscle guarding.  He observed muscle
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weakness, joint contracture, and pain, and a gait

abnormality.  She had decreased sensation to touch in

the left leg at S1.  He prescribed a muscle relaxer,

Flexeril.  An April 9, 2009, MRI showed lumbar spine

intervertebral osteochondrosis, spondylosis and facet

joint arthropathy, status post left laminotomies L4-5

and L5-S1 with secondary epidural fibrosis, bulging

residual annulus fibrosis at L4-5, and no evidence of a

recurrent herniated nucleus pulposus.  She also had

physical therapy at that time.  She remained on light

duty from April 9 to May 19.   She sat at a table and

scanned the numbers on the back of packs of cards.  She

did not pull orders.  She could sit and do that job. 

While she was being treated by Dr. Jones, having

therapy, and doing light duty, she felt that she was

getting better.

         On May 19, Dr. Jones returned her to regular

duty, with only mild back pain.  She went back to

pulling orders, like she did before the injury.  Her

symptoms worsened with bending, squatting, standing, and

walking.  She had pain in the lower part of her back and

her left leg to her heel.  Her left leg pain got worse

during that time and had not improved since then. 
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         The claimant had been prescribed Hydrocodone

for pain, but she could not take it while she was

working.  Hydrocodone causes dizziness and sleepiness,

so she could not take it while she was working.  She was

told that if she went to sleep, she would be fired.  She

waited until she was off work, at eleven in the evening,

to take it.  

         The claimant did not have any treatment from

May 19, 2009, when Dr. Jones released her, until she

went to the emergency room on October 1, 2009.  She did

not have insurance, and she could not afford to go to

the doctor.  She did not have a way to pay for medical

treatment. 

         The claimant saw Dr. Cullom in October.  She

switched family doctors from Dr. Willis to Dr. Cullom,

because Dr. Willis only gave her medication that she

could not take while she was working.  Dr. Cullom gave

her a shot.  He wrote on November 2, 2009, that he was

going to send her to a neurologist, and that she was off

work for the time being.  She took that note to her

work.  Her last day was October 2, 2009, and she had not

worked since that day.

         The claimant did not see another physician

until February 4, 2010, because she could not afford the
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expense.  She did not have insurance.  Her daughter paid

for the February 4 visit.  After these visits, she

applied for and starting receiving Medicaid benefits.  

         The claimant saw Dr. Cullom in February and

March.  He gave her shots and sent her to Dr. South, a

neurologist.  She saw Dr. South on March 19, 2010.  She

explained to Dr. South that she hurt herself at work,

and he put her on Oxycodone - a pain reliever,

Gabapentin - a neuropathic pain reliever, Soma - a

muscle relaxer, Prednisone - a steroid, and Limbitrol -

an antidepressant with muscle relaxing effects.  She

told him about her 2007 surgery.  He ordered an MRI.  He

sent her to physical therapy and pain management under

Dr. Gera.  

         The claimant saw Dr. Gera on April 2, 2010.  He

gave her cortisone shots in the lower part of her back,

on a regular basis.  She stopped that treatment in

September 2010, because the shots only lasted three

days, and then she was in pain again in her low back and

into her left leg.  She was seeing Dr. Cullom

periodically as well through February 2013.  He gave her

a steroid and a muscle relaxer.  

         Since May 19, 2009, up to February 2013, and

even to the hearing, the claimant had pain in her low
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back and down her left leg.  She had not used

prescription medication between December 2012 and her

deposition, but she did use over-the-counter

medications.  She could not afford to go to the doctor

at that time.  She saw Dr. Cullom on June 17, and

received a prescription for Soma and Prednisone. 

         The claimant applied for Social Security in

August or September 2007, because she was unable to work

while she had that back injury.  She did not get

benefits.  She changed attorneys and had a hearing in

June 2010.  She received benefits in November 2011. 

         When the claimant left work in October 2009,

she still hurt in her lower back and down into her hip

into her left leg. She had not done anything to injure

herself since her April 2009 injury.  She stayed at home

and did some housework.  She did not do any heavy

lifting.  She did not garden or play sports.  

         Wanda Clark testified that she worked for the

respondent for thirty-seven and one-half years.  She was

retired.  She was the claimant’s supervisor.  The

claimant mentioned that she had applied for disability

benefits.  She testified that the claimant’s attendance

was commendable, that it exceeded the job requirements

in October 2008, but that on April 29, 2009, she had a
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warning for 20.4 hours of absence.  In August 2009, she

had missed more than twelve days.  At that time, she had

made improvements in her work.  Later, she was warned of

poor performance.  

         Debbie Boyette testified that the claimant’s

testimony about the reporting and treatment of her

injury was correct.  The claimant did not ask her to go

back to the doctor after May 19, 2009.  Boyette was

aware that the claimant was attempting to get Social

Security Disability before her April 2009 injury. 

         David Oakes testified that the claimant was

terminated for failing to provide documentation from a

doctor that she needed to be off work after October 23.

         The medical records are consistent with the

testimony of the claimant, her co-worker and her

supervisor, that the claimant was working and

experienced a pop and immediate low back and leg pain on

April 4, 2009.  Thus, she has satisfied the requirements

that the injury was identifiable by place and time, and

that it occurred while she was performing employment

services.  

         The claimant also demonstrated by medical

evidence supported by objective findings that she had an

injury.  Dr. Willis and Dr. Jones made several findings
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on the day of or within days of the injury, including

tenderness to palpation, muscle guarding, an antalgic

gait, pain in the lumbar spine, left buttock and left

hip, and decreased sensation in the S1 distribution of

the left leg.  A lumbar MRI performed within five days

of the injury showed objective findings of

osteochondrosis, spondylosis and facet joint

arthropathy, epidural fibrosis secondary to her 2007

back surgery, and a bulging residual annulus fibrosis at

L4-5.  A CT in October 2009 showed mild disc bulges at

L4-5 and L5-S1, and mild right L3-4 and L4-5 and

bilateral L5-S1 facet arthrosis.  Dr. Gera observed

spasms in May 2010, which is consistent with the

continuous prescription of muscle relaxers throughout

her treatment since April 2009.

         The claimant also demonstrated a causal

connection between her injury on April 4, 2009, when she

felt her back pop with immediate pain, and her need for

medical treatment.  Importantly, while the claimant had

a pre-existing condition in the form of the changes

resulting from her prior surgery and from degenerative

changes, she did not require medical treatment and did

not receive medical treatment for her lumbar spine or

left leg since her surgery in 2007, despite the passage
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of at least two years before her 2009 injury.  Thus, she

was asymptomatic at the time of the injury, but

immediately symptomatic upon the occurrence of her back

popping.

         The claimant testified, and the records do not

contradict, that her back and leg pain in 2007 resolved

with surgery and that she had a good result.  The

claimant was returned to work in May 2009, with

improvement of her symptoms.  Unfortunately, her

symptoms returned when she returned to work. She had not

sought treatment, because she could not afford to pay

for it.  Her symptoms spiked in October, forcing her to

go to the emergency room.  The claimant consistently

related her pain to the April 2009 incident when her

back popped.  The claimant’s complaints were consistent

since April 2009.  

         A causal connection is established when the

compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

Major cause is proven where a compensable injury

aggravates an asymptomatic pre-existing condition such
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that the condition becomes symptomatic and requires

treatment.  Wright v. St. Vincent Doctors Hosp., 2012

Ark. App. 153, 390 S.W.3d 779, citing Leach v. Cooper

Tire & Rubber Co., 2011 Ark. App. 571., and Pollard v.

Meridian Aggregates, 88 Ark. App. 1, 193 S.W.3d 738

(2004).  In this context, the claimant must only prove

that the compensable injury was a factor, but the facts

meet even the higher standard of major cause.  The

claimant either sustained a separate injury which

aggravated her degenerative condition or an exacerbation

of her 2007 back injury, on April 4, 2009.  She had

experienced a resolution of her symptoms in 2007, and

had no symptoms until April 4, 2009.  It was only upon

the occurrence of the popping in her back that she

experienced low back and radicular symptoms, which have

not resolved.  If not for the April 2009 incident, there

is nothing to suggest that the claimant would have

experienced those symptoms, where she had not yet after

two years post-surgery.  Thus. a causal connection is

established.

         The medical treatment the claimant has received

is likewise causally connected to the April 4, 2009,

compensable injury.  A claimant does not have to support

a continued need for medical treatment with objective
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findings.  Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).  It is undisputed

that the claimant had a pre-existing condition. 

However, the 2009 incident aggravated the pre-existing

condition and is a compensable injury.  The claimant had

not needed medical treatment since her 2007 surgery

until the date of the 2009 incident, and since that

incident, she has required care.  The respondents should

be responsible for all the treatment of record.

         The claimant re-entered her healing period on

October 2, 2009, for the April 4 injury.  Dr. Cullom

took her off work on that date.  On November 2, 2009,

Dr. Willis stated that the claimant had been unable to

work since October 2, 2009.  No doctor released her to

work after that time.  I would award temporary total

disability benefits through her last visit to Dr. Cullom

in November 2012.  The claimant began receiving pain

management in April 2010, but this included spinal

injections which are active treatment, not merely pain

control.  Amaya v. Newberry’s, 102 Ark. All. 119, 282

S.W.3d 269 (2008). 

         I would award an attorney’s fee on all

indemnity benefits, which the respondents controverted.
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         For the foregoing reasons, I must dissent from

the majority opinion.

                                                     
PHILIP A. HOOD, Commissioner


