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OPINION AND ORDER

 Respondents appeal the decision of an

Administrative Law Judge filed November 18, 2013, finding

that the claimant has proven that she sustained a

compensable back injury on July 5, 2012, during the course

and scope of her employment.  The Administrative Law Judge

awarded medical and temporary total disability benefits

pursuant to this alleged injury.  Our carefully conducted de

novo review of this claim in its entirety reveals that the

claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable back injury on
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July 5, 2012.  Therefore, we find that compensability is

hereby denied and the decision of the Administrative Law

Judge reversed.

The claimant, a long-time employee of the

respondent-employer, testified that she worked as a night

stocker/cashier in the employer’s electronics department at

the time of her alleged low back injury.  More specifically,

the claimant testified that at around 2:00 a.m. on July 5,

2012, she felt a “pull” in her lower back as she was lifting

a television set off a pallet.  The claimant, who was

scheduled to work until 7 a.m., stated that she stood

slowly, then “waited until the pain quieted down” before  

continuing her shift.  The claimant failed to report this

alleged incident to her employer, nor did she seek medical

treatment pursuant thereto until September 17, 2012, some 2

½ months following the incident. 

The medical records reflect that the claimant

presented to her personal physician, Dr. Koyia Figures, on

September 17, 2012, with complaints of low back pain.  X-

rays of the claimant’s lumbar spine taken on that date

showed spina bifida occulta at L5, rudimentary ribs at the

lowest thoracic level, and osteitis pubis condensans.  Dr.
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Figures restricted the claimant’s lifting to 20 pounds “due

to illness,” and referred her for physical therapy. 

A Workers’ Compensation Request For Medical Care

was completed on October 12, 2012, on which date the

claimant was seen at the Coast to Coast Medical Clinic in

West Memphis.  According to APN, Jennifer Williams’ report

of that visit, the claimant presented with a lumbar strain

and lower back pain from an incident that reportedly

occurred on July 5, 2012, while the claimant was lifting a

television set at work.  Ms. Williams prescribed the

claimant medications and returned her to work with a 5-pound

lifting restriction.    

The claimant returned to the clinic for follow-up

visits on October 19 and October 26, 2012.  When the

claimant failed to report improvement in her symptoms, she

was referred for an orthopedic evaluation.  The claimant was

evaluated by Dr. Michael Hood at Delta Orthopaedics on

November 29, 2012.  According to Dr. Hood’s report of that

visit, the claimant presented with the following history:

HISTORY OF PRESENT ILLNESS:
Ms. Daniels is a 62 year old
with a four-month history of
back pain. She states it
initially began at work when
she was lifting groceries
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repetitively and had
excruciating low back pain.
She had been unable to work
for three months because of
the low back pain. She feels
depressed because of the pain.
She has had a Medrol Dosepak
and an intramuscular cortisone
injection a month ago which
did not help at all. She has
tried physical therapy for two
weeks which did not help. She
has pain with lifting. There
is no leg pain. No numbness or
tingling. No loss of bowel or
bladder control.

The claimant showed negative neurological signs

upon physical examination.  Based upon his examination and a

review of the claimant’s X-rays, Dr. Hood assessed her with

mechanical low back pain.  Dr. Hood recommended another

Medrol Dosepak, Flexiril, and Mobic.  Further, Dr. Hood

discussed restarting the claimant on another round of

physical therapy, which the claimant declined.  Dr. Hood saw

no indication for an MRI study of the claimant’s lumbar

spine.  In addition, Dr. Hood noted that the claimant

displayed some positive Waddell signs.  

The claimant presented to Dr. Hood in follow-up on

December 12, 2012.  Following a report of her physical

examination, Dr. Hood stated:  

PLAN: I discussed again with
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Ms. Daniel my thoughts and
concerns about her mechanical
low back pain. She appears
depressed. She has been unable
to work for four months. She
has medical bills that are
accumulating and would like to
know exactly what is going on
with her back. I explained to
her that I feel that this is
related to arthritic changes.
She is not having any nerve
symptoms. Her x-rays again are
reviewed, which show some mild
to moderate arthritic changes
in the lumbar spine. 

Although Dr. Hood observed no signs of nerve

impingement to warrant an MRI study, he ordered an MRI in

order to examine the claimant’s facet joints “more closely.” 

On her December 26, 2012, follow-up appointment, Dr. Hood

noted that the claimant’s MRI was “essentially normal.” 

More specifically, Dr. Hood stated as follows:

PLAN: I discussed with Ms.
Daniel my thoughts and
concerns about her mechanical
low back pain. We have
exhausted all conservative
measures with the exception of
physical therapy, which she
continues to decline. She has
had no improvement in her
symptoms. We obtained MRI,
which is essentially normal.
Her x-rays reveal minimal
degenerative changes in the
lumbar spine, certainly
nothing that I can base the
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degree of her symptoms on. I
have explained to her that at
this point I have no solutions
or alternatives for her low
back pain. Physical therapy
again was declined. She would
like a second opinion. I will
make a referral to Dr. Olinger
for evaluation of mechanical
low back pain. I will see her
back on an as needed basis. 

The claimant presented to Dr. Rodney Olinger on

January 23, 2013.  Upon a review of the claimant’s

diagnostic studies and his physical examination of the

claimant, Dr. Olinger stated:

PLAN: I do not see any
surgical lesion on her review.
At this point I think the only
thing that would be of some
benefits as she does have some
pain with extension of her
back and subjective pain,
would be a trial of pain
management with probably facet
blocking to get a better
handle on what her pain
generators are, but from a
surgical standpoint of view I
do not see anything I could
help her with surgically. 

On February 7, 2013, the claimant presented to

anesthesiologist and pain management physician, Dr. Autry

Parker.  In a report of that visit, Dr. Parker noted that

work-ups by the claimant’s previous treating physicians had
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failed to reveal spinal pathology.  Dr. Parker described his

examination of the claimant as “nonfocal and effort

related.”  Therefore, he prescribed the claimant hydrocodone

and referred her for chiropractic evaluation and care. 

The record reveals that the claimant returned to

her primary care physician on May 24, 2013, primarily for

management of her diabetes. 

During the hearing of August 23, 2013, the

claimant testified that she suffered from no physical

problems prior to July 5, 2012.  The claimant further

testified that she was working alone at the time of her

alleged work-related injury.  Therefore, there were no

witnesses to this event.  The claimant agreed that she

failed to report this alleged event because “when I got it,

you know, I felt that it was going to go away.”  The

claimant stated that after she finished her shift on the

morning of July 5, 2012, she went home and rested.  The

claimant testified that she returned to work at 10 p.m. that

same night and worked her regular shift in spite of being in

pain.  The claimant alleges that she continued to work in

pain thereafter.

The claimant stated that although she failed to
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seek medical treatment before September 17, 2012, her back

pain had progressively worsened during that time.  “And I

was taking those pain pills for the spasm for, like, every

four hours, and it was just putting me out,” the claimant

continued.  The claimant stated that she could not continue

to take the medication and return to work.  The claimant

testified that she could not afford to be off of work during

that time she claims she could not work.  The claimant

testified that when she did eventually report her alleged

injury to her supervisor, she was advised that she could no

longer work the night shift.  The claimant stated that she

reported her work-related injury to her supervisor when she

handed her an off-work slip from Dr. Figures pursuant to her

September 17, 2012 appointment.

The record reflects that the claimant completed a

report of injury on October 12, 2012.  One of the questions

contained in this report was as follows:

If the associate did not
follow safe work practices,
why not: Associate did not
report the accident to
management ASAP and associate
is not aware of the time or
date of the accident.

The record reflects that the claimant did not work
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from on or about September 17, 2012, until March 16, 2013. 

The claimant stated that she continues to work for the

respondent-employer and that she had worked until 7 a.m. on

the morning of the hearing.  The claimant maintains that she

still experiences back pain.  The claimant agreed that she

was sent for medical treatment on the same day that she

reported her injury.  The claimant stated that she was

instructed by her supervisor, Corrie Acorn, to report the

incident to her personnel manager, Vivian Tacker.

Personnel coordinator for the respondent-employer,

Vivian Tacker, testified at the hearing before the

Commission.  According to Ms. Tacker, in the twelve years

that she has worked for the respondent-employer in that

position, to her knowledge no one has ever been fired for

making a workers’ compensation claim.  Ms. Tacker verified

that the claimant spoke to her about her condition in

September of 2012, but that she failed to report a work

injury at that time.  Ms. Tacker stated that had the

claimant reported a work-related injury, she would have

immediately filled out paperwork and sent the claimant for

medical treatment to Coast to Coast.  According to Ms.

Tacker, an injured employee is actually escorted to their
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doctor’s appointment by a member of management. 

Furthermore, Ms. Tacker stated that they work with injured

employees to find them a job within their restrictions.  Ms.

Tacker explained, however, that if a medical condition is

not work-related, then employees with restrictions are

required to take a leave of absence.  This, according to Ms.

Tacker, is precisely what happened in the claimant’s case. 

Ms. Tacker affirmed that the paperwork she helped the

claimant complete in September of 2012, was related to a

leave of absence.  Ms. Tacker stated that the claimant

returned to her in October of 2012, to report a work-related

injury.  Ms. Tacker stated that the claimant failed at that

time to explain why she had not reported the alleged injury

previously.  Ms. Tacker agreed that the respondent-employer

would have tried to accommodate the claimant’s work

restrictions had she reported an injury in September of

2012. 

On cross-examination, the claimant admitted that

she continued to work full-duty following the alleged July

5, 2012, injury up until she saw Dr. Figures on September

17, 2012.  When asked why she failed to inform anyone during

that time that she was having problems with her back, the
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claimant responded:

A. I didn’t report it, because
I had just transferred there,
and I wanted to continue to
work, I needed my job. I was
afraid of losing my job.

Q. For reporting a work-
related injury?

A. Yes, I was. I never had to
do in - - 

The claimant affirmed that she had been employed

by the respondent-employer for sixteen years at the time of

her alleged injury, and she alleged that she was under

pressure from an overnight manager at that time.  The

claimant agreed that she understood company policy for

reporting injuries, and that she had purposely failed to

follow that policy.  The claimant later agreed that she had

advised respondents’ counsel during deposition that she

failed to report her alleged injury because she first

thought that this injury was minor.  Although the record

fails to reflect either, the claimant recalled having

informed both Corrie Acorn and Dr. Figures that she had

injured her back at work in September of 2012.  The claimant

acknowledged applying for and receiving short-term

disability benefits provided through her employer in
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September of 2012.  Finally, on redirect examination, the

claimant admitted that had she initially considered her

injury to be major, she would have reported it as a work-

related injury from the start.  Otherwise, she stated, “I

felt that I could just work my way through it. I just

thought I could.”

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a
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preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997), see also, Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744).  

Medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  Moreover, questions concerning the credibility of

witnesses and the weight to be given to their testimony are

within the exclusive province of the Commission.  Powers v.

City of Fayetteville, 97 Ark. App 251, 248 S.W.3d 516

(2007).  When there are contradictions in the evidence, it

is within the Commission’s province to reconcile conflicting



Daniel - G208821 14

evidence and to determine the true facts.  Cedar Chem. Co.

v. Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of the

claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony

that it deems worthy of belief. Id.  However, the Commission

may not arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

There are obvious discrepancies between the

claimant’s testimony and the other evidence of record in

this claim.  For example, the claimant testified that she

reported her work-related injury to both Corrie Acorn and

Dr. Figures in September of 2012, yet she provided no

corroborating evidence to support this allegation.  Further,

Vivian Tacker’s testimony is consistent with the record in

that it shows that once the claimant reported that she had

sustained a work-related injury, she was provided immediate

medical treatment according to established company policy. 

Inasmuch as it is consistent with the record, we find Ms.

Tacker’s testimony to be credible.  Furthermore, the

claimant admitted that she failed to report her alleged,
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September, 2012, injury until October of 2012, but she

stated that she did so out of fear of losing her job.  The

claimant offered no evidence, however, to corroborate that

she was in jeopardy of losing her job if she reported a

work-related injury.  Quite the opposite, the credible

evidence of record shows that the claimant would have been

fully accommodated had she properly reported her alleged

injury.  Moreover, the claimant was a sixteen-year employee

and she knew the proper procedure for reporting a work-

related injury.  Therefore, we are constrained to conclude

that, by her own admission, claimant purposely failed to

follow the proper procedure for reporting an alleged injury,

regardless of her motivation for not following that

procedure.  Thus, the claimant has undoubtedly tarnished her

own credibility in this claim.  Because the claimant’s

credibility is called into question, we find that her

uncorroborated testimony that she injured her back while

lifting a television set on the morning of July 5, 2012, is

unreliable.  The record reflects that the claimant reported

to Dr. Hood in November of 2012, that her pain “initially

began at work when she was lifting groceries repetitively

and had excruciating low back pain.”  This report is
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certainly inconsistent with the claimant’s allegation that

she injured her back in a single event while lifting a

television, as are statements made in the claimant’s October

12, 2012, injury report indicating that she was unaware of

the time or date of the accident.  For these reasons, we

find that the claimant has failed to prove by a

preponderance of the credible evidence that her alleged

injury occurred on a specific date at a specific time as the

result of a specific activity.  

Moreover, and more importantly, we find that the

record fails to support a finding that the claimant suffered

an acute low back injury at any time.  The medical records,

including various objective diagnostic studies, demonstrate

only that the claimant suffers from symptoms of pelvic

arthritis and such congenital defects as spina bifida

occulta at L5, and rudimentary ribs at the lowest thoracic

level.  Otherwise, the record is devoid of objective medical

evidence showing that the claimant suffered an acute injury

to her lumbar spine in July of 2012, or at any other time. 

And, while we do not question that the claimant, a woman in

her sixties, suffers from low back pain, we find no medical

evidence supported by objective findings that the claimant
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sustained an acute, specific-incident, work-related injury

that caused that pain.  In addition, no treating or

examining physician or other healthcare professional in this

claim has stated within a degree of medical certainty that

the claimant suffered an acute, work-related injury to her

lumbar spine in July of 2012, or at any other time.  Rather,

the medical records reflect that the claimant’s symptoms are

the result of pre-existing arthritis.  Therefore, we find

that the claimant has failed to prove all of the elements

necessary to prove a specific incident injury, and

compensability of this claim must be denied.  Consequently,

we find that the claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable injury.  Therefore, the decision of the

Administrative Law Judge is hereby reversed.

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  The claimant

was a credible witness.  She worked for the employer for

sixteen years.  She was sixty-three years old at the

time of the hearing.  She continued to work her regular

shift after her injury and returned to work when

released to do so.  The respondent’s witnesses described

her as a good employee, with good credibility.  

The claimant testified that she was stocking

electronics and felt immediate pain in her low back at

2:00 a.m. on July 5, 2012.  This activity is clearly the

performance of employment services sufficient to satisfy

the arising out of and in the course of employment

requirement.  It is also sufficient to show a specific

incident identifiable by time and place.

The claimant also satisfied the causation

element.  She was able to perform her duties without

symptoms and with no history of back problems prior to

July 5, 2012 at 2:00 a.m., when she lifted a television

at work.  She attempted to work through her pain, and

once she determined she could not, she reported the



Daniel - G208821 19

injury, complied with the company medical provider’s

treatment, and returned to work as soon as she was able.

The claimant did not immediately give notice

to her employer.  She was alone when the injury

occurred.  She felt that it would resolve, so she did

not report it as an injury at that time.  Unfortunately,

as she continued to perform her duties between July 5

and October 12, 2012, her pain increased.  Her symptoms,

pain, and muscle spasms increased to the point that she

sought treatment from her family doctor, Dr. Figures, in

September, relating her back pain to her work.  She was

restricted from lifting more than five pounds at that

time.  She reported her injury to her employer on

October 12, 2012.  

The claimant reported her injury as soon as

she realized that it was significant and not merely

something to get over with time.  The Commission has the

power to forgive a failure to give notice of injury,

under Ark. Code Ann. Section 11-9-207(a)(4).  The

claimant’s failure to give notice for three and one-half

months was simply a matter of her expectation that she

would improve and that the symptoms did not signify a
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serious injury requiring treatment.  When she realized

that it was significant, she did give notice to her

employer, and thus, her claim and any benefits due are

not barred by Ark. Code Ann. Sec. 11-9-701.  

While the claimant did not make a report

immediately, she did not wait “many months” after the

compensable injury, and since there is no other event to

attribute her back injury to and since her back injury

is consistent with the events of July 5, 2012, the span

of three and one-half months between the work-related

injury and the claimant’s report of injury is

sufficiently close in time to be logically attributable

to it. See Clark v. Ottenheimer, 229 Ark. 383, 314

S.W.2d 497 (1958) and Kivett v. Redmond Co., 234 Ark.

855, 355 S.W.2d 172 (1962).  When considered in

conjunction with the claimant’s credible testimony that

she experienced symptoms related to her lumbar spine

since the July 5 incident, the evidence supports a

finding of causation.

Once the claimant reported the injury to the

respondent-employer, her supervisor, Vivian, sent her to

the company physician, on October 12, 2012.  She
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reported that she hurt her lower back in July while

stocking electronics at work, and the medical provider

observed lumbar “spasming” and prescribed Flexeril.  The

provider noted that the claimant “thought the pain would

go away but it has gotten worse.”  She was given a five-

pound lifting restriction until October 26, when she was

taken off work completely.  Between October 12, 2012 and

May 2013, the claimant saw the company’s provider, two

orthopaedic specialists, and her family physician. 

Muscle spasms, tenderness to palpation, guarding, gait

and walking test difficulties, and range of motion

limitations, degenerative disc disease, and positive

straight leg raise tests were observed.

The medical evidence, including the

observations of the claimant’s physician, the company

nurse practitioner, and the orthopaedists show that the

claimant had a back injury related to her work when she

lifted a television on July 5, which required treatment

and which resolved sufficiently for the claimant to

return to full duty.  The claimant’s history was

consistent among the providers and with her testimony

and reports to her employer.  Her complaints were
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consistent with the mechanism of injury and with the

physicians’ observations.  The medical providers’

observations of subjective and objective findings

established the existence of a low back injury.  The

claimant’s testimony that she had experienced muscle

spasms since July 5 is consistent with the physicians’

observations.  The medical evidence, supported by

objective findings, establishes an injury which occurred

on July 5, 2012.

I would award the claimant medical benefits

for treatment of record from the date she reported her

injury, and temporary total disability benefits for the

time she remained in her healing period and restricted

from work.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


