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OPINION FILED AUGUST 26, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed June 12, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission   
    has jurisdiction over this claim.

2.  The stipulations agreed to by the parties are
         hereby accepted as fact.

3.  The claimant has proven, by a preponderance of  
    the evidence, that she sustained compensable    
    injuries to her cervical spine and right        
    shoulder which arose out of and during the      
    course of her employment, which required        
    medical services and resulted in disability and 
    which was caused by a specific incident which   



CROWE - G309982 2

    has been established by medical evidence,       
    supported by objective findings.

4.  The claimant has proven, by a preponderance of  
         the evidence, that she was performing           
         employment related services at the time of the  
         admitted incident.

5.  Respondents are responsible for all hospital,   
    medical, and related expenses, including, but   
    not limited to cervical surgery performed on

         January 7, 2014, and respondents remain         
         responsible for continued reasonably necessary  
         medical treatment.

6.  The claimant is entitled to temporary total     
         disability benefits at the rate of $602.00 per  
         week beginning January 7, 2014, and continuing
         through February 28, 2014, at which time the    
         claimant returned to work for the employer      
         herein.

7.  All additional issues are, by necessity,        
         specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 12, 2014 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner
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  Commissioner McKinney dissents. 

DISSENTING OPINION

         I dissent from the majority opinion affirming

the finding of the administrative law judge that the

claimant has proven that she was performing employment

services when she injured both her shoulder and cervical

spine as the result of a slip and fall incident on

school property.  My carefully conducted de novo review

of this claim shows that the claimant has failed to show

that she sustained compensable injuries to either her

shoulder or neck on August 8, 2013, because she failed

to show that she was performing employment services. 

Therefore, the opinion of the administrative law judge

should be reversed and this claim denied. 

         First, I note that the administrative law judge

in this claim treated the issue of employment services

as a corollary issue, with compensability being the

primary issue presented for determination.  I find,

however, that the issue of whether the claimant was

performing employment services is the threshold issue

here, and should be addressed first.  See, Kirshberger

v. Frost Oil Company, 2014 Ark. App. 263, ___ S.W.3d ___

(Opinion Delivered on April 30, 2013).  I further find
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that because the claimant has failed to prove that she

was performing employment services when she slipped and

fell in the school cafeteria on August 8, 2013, it is

not necessary to address the compensability of her neck

and right shoulder injury. 

         The facts are clear and undisputed.  On August

8, 2013, the claimant was attending a personal

development day at the middle school where she teaches. 

The record shows that while teachers at the district are

required to attend these personal development days, they

are actually structured to help the teachers meet their

continuing education requirements.  In addition, the

teachers are given time to prepare for the upcoming

school year. 

         The record, as supported by a schedule for

August 8, 2013, shows that the claimant was given an

hour for lunch that day.  According to the claimant,

although it was not mandatory, there was a “high

expectation” that teachers would eat lunch at school

that day.  This lunch, which was provided and served by

a school supporter, Liberty Bank, was free to the

teachers.  The claimant admitted that she had no

assigned lunch duties that day in that school had not

yet started and the students were not present.  
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         The claimant testified that she had finished

her meal and was exiting the cafeteria on her way back

to the classroom when she slipped on some gravy and

fell.  Medical records show that the claimant broke her

right clavicle bone as a result of this incident.  

         The claimant testified that she had remaining

free time following lunch on August 8, 2013.  The

claimant stated that she and another teacher had

intended to return to the classroom and work on

curriculum during the remainder of their free time when

this incident occurred.  The claimant further testified

that she had not reached the door exiting the cafeteria

when she slipped and fell. 

         In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009). A compensable injury does not include an injury

that is inflicted upon the employee at a time when

employment services are not being performed. Ark. Code

Ann. § 11-9-102(4)(B)(iii)(Supp. 2009). The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act. Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008). 



Crowe - G309982  7

         An employee is performing employment services

when he or she is doing something that is generally

required by his or her employer. Id.; Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  The

Commission uses the same test to determine whether an

employee is performing employment services as we do when

determining whether an employee is acting within the

course and scope of employment.  Jivan v. Econ. Inn &

Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test

is whether the injury occurred within the time and space

boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly. Id. In

Conner, 373 Ark. 372, 284 S.W.3d 57, the Court stated

that where it was clear that the injury occurred outside

the time and space boundaries of employment, the

critical inquiry is whether the interests of the

employer were being directly or indirectly advanced by

the employee at the time of the injury.  Moreover, the

issue of whether an employee was performing employment

services within the course of employment depends on the

particular facts and circumstances of each case. Id.

         The Court of Appeals and the Supreme Court have

found injuries compensable when the employee was
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required to stay on his or her employer’s premises and

perform duties, if the need arises, during their break. 

See, Ray v. University of Arkansas, 66 Ark. App. 177,

990 S.W.2d 558 (1999); Wallace v. West Fraser South, 365

Ark. 68, 225 S.W.3d 361 (2006).  In these cases, the

Courts found that the employee’s presence and

availability advanced the employer’s interest.  Injuries

have been found not to be compensable when the employer

receives no benefit from the activity being performed

during the break or when the activity is not inherently

necessary for the performance of the employee’s job,

even though his or her presence or action benefits the

employer. E.g., McKinney v. Trane Co., 84 Ark. App. 424,

429, 143 S.W.3d 581, 585 (2004); Smith v. City of Fort

Smith, 84 Ark. App. 430, 435, 143 S.W.3d 593, 596–97

(2004).

         The Courts have also found that an injury

suffered by an employee while on a break is compensable

if the employer has imposed some duty or requirement to

be fulfilled by the employee during the break. E.g.,

Moncus v. Billingsley Logging and American Ins. Co., 366

Ark. 383, 235, S.W.3d, 877 (2006).  In Moncus, although

the employee was not engaged in the activity for which

he was primarily employed when he was fatally injured,
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he was carrying out the express directions of his

employer by following the employer to a job site to

begin working.  Similarly, in Wal-Mart Stores, Inc. v.

Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002), the

claimant suffered a compensable injury when she was

returning her purse to her locker on her way back from a

scheduled break.  For security reasons, the respondent

required employees to place their belongings in their

locker before returning to work.  In Wallace v. West

Fraser South, the Supreme Court held that an employee

suffered a compensable injury when he fell while walking

over a board that was placed by his employer across a

ditch for employees to use as a bridge when returning

from a break.  The claimant was advancing his employer’s

interest during the break because he remained on the

clock, was not allowed to leave the premises, and could

be called back to work.

         In the present claim, the claimant was 1) not

on the clock when she slipped and fell, 2) she was not

performing an activity inherently necessary for her job,

3) she was not engaged in the activity for which she was

primarily employed, 4) nor was it mandatory that she

take her lunch-break on site.  And, while teachers

staying on campus to eat lunch furnished by a school
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supporter may very well have helped promote good will

between the school and that supporter, the record is

devoid of evidence that the claimant having stayed on

campus for lunch specifically benefitted her employer in

any way, shape, or form that day.  Rather, the claimant

chose to stay on campus for her lunch break in order to

eat a lunch freely furnished to her.  This clearly

benefitted the claimant in that 1) she got a free lunch,

and 2) she did not have to travel somewhere to get

lunch.  In addition, this benefitted the bank in that

they promoted their services through this event.  Thus,

while the claimant returning to her classroom after

lunch to work on curriculum may have benefitted the

employer, she was not in her classroom engaging in any

required activities at the time of her accident. 

Rather, she was leaving the cafeteria after having

consumed a free lunch furnished by the bank.  Whether

she intended to use the remainder of her free time that

day to work on curriculum or not, the claimant was not

engaged in that activity at the time of her accident. 

         Based upon the above and foregoing, the

claimant has failed to prove that she was performing

employment services at the time of her slip and fall

accident, and this claim should be denied. Therefore, I
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dissent from the majority opinion affirming and adopting

the opinion of the administrative law judge.

                      

                                                       
    KAREN H. McKINNEY, Commissioner 

 
                     


