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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  E118697   

JIMMY R. CROSS, EMPLOYEE               CLAIMANT

ARK. HIGHWAY & TRANSPORTATION DEPT.,
EMPLOYER                               RESPONDENT #1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                  RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND                             RESPONDENT #2 

OPINION FILED FEBRUARY 20, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondent No. 1 represented by the HONORABLE KENNETH E.
BUCKNER, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 14, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employment relationship existed on October
9, 1991, during which time the claimant earned
wages sufficient to entitle him to workers’
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compensation benefits of $197.60/$154.00, for
total/permanent partial disability.

3. On October 9, 1991, the claimant sustained an
injury to his back arising out of and 
in the course of his employment, which
resulted in respondent #1 acceptance of and
payment of permanent partial disability
benefits to correspond with a 5% whole person
impairment, as well as voluntarily paying to
the claimant indemnity benefits to correspond
with a 5% wage loss disability. The afore
indemnity benefits were paid for the period
commencing February 22, 1993, and continuing
through January 2, 1994.

4. Respondent #1 last paid workers’ compensation
benefits in this claim on November 7, 2001. A
claim for additional workers’ compensation
benefits was filed in connection with the
October 9, 1991, compensable injury on October
25, 2002.  The present claim for additional
workers’ compensation benefits is not barred
pursuant to Ark. Code Ann. §11-9-702 (b).

5. On July 31, 2012, the claimant filed a Claim
for Compensation, Form AR-C, for additional
benefits in the form of permanent disability
in connection with the October 9, 1991,
compensable injury.  The claimant’s claim for
permanent total disability benefits is barred
pursuant to Ark Code Ann. §11-9-702(a)(1)..

6. The claimant has failed to sustain his burden
of proof by a preponderance of the evidence
that further medical treatment is reasonably
necessary in connection with the treatment of
his October 9, 1991, compensable injury.

7. The claimant reached the end of his healing
period on February 22, 1993, with a residual
anatomical impairment of 5% to the body as a
whole.

8. The claimant has failed to sustain his burden
of proof by a preponderance of the credible
evidence that he has been rendered permanently
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and totally disabled as a result of the
October 9, 1991, compensable injury.

9. The claimant has failed to sustain his burden
of proof by a preponderance of the credible
evidence that he has suffered a loss of
earning capacity, or wage loss disability, in
excess of 5% over and beyond his anatomical
impairment.

10. The claimant has failed to sustain his burden
of proof that vocational rehabilitation is
warranted in connection with the October 9,
1991, compensable injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 14, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur, in part, but must dissent, in part, from the

majority opinion.  The claimant sought benefits for a

compensable injury to his back on October 9, 1991. 

Permanent Total Disability 
and the Statute of Limitations

         The claimant testified that he received

payments for two years as a result of his compensable

injury.  The claimant testified that he received

payments for his 5% rating, but not for 5% wage loss.  A

Form 4 reflects that the claimant received permanent

partial disability benefits in the amount of $6,930.00,

and temporary total disability benefits in the amount of

$11,771.32.  Documentation shows that the carrier

actually paid both the impairment rating and the

voluntary wage-loss benefit. 

         The claimant testified that he received a

letter stating that his last payment of benefits was in

January 1994. The record reflects that the last benefits

were paid on November 7, 2001.  A claim for additional

benefits was filed on October 25, 2002.  He was
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represented by an attorney at that time.  No hearing was

requested.  The claimant filed another claim for

additional benefits in the form of permanent disability

benefits on July 25, 2012.

         Unfortunately, Arkansas law requires that the

Commission deny this claim, pursuant to the statute of

limitations of the Arkansas Workers’ Compensation Act. 

The Commission is bound by the law, and the law requires

this result.  A statute of limitations establishes a

deadline for the filing of a legal action.  If a legal

action is not taken before that deadline, the action

cannot ever be taken.  Specifically in this case, the

statute of limitations states that a claim for

additional compensation must be filed within one year of

the date of the last payment of compensation or within

two years of the date of injury.  Ark. Code Ann. Section

11-9-702.  A claim is a “claim for additional

compensation” when some benefits have already been paid. 

Since the claimant received medical and permanent

partial benefits prior to the filing of the 2002 and the

2012 claims, both are considered “claims for additional

compensation.”  The date of injury was October 9, 1991. 

Two years from that date would be October 9, 1991, which

obviously passed before any claim was made.



 CROSS - E118697 6

         A claim could also have been filed within one

year of the date of last compensation paid.  The record

shows that the last date of compensation was paid on

November 7, 2001.

         The first claim, in 2002, was timely, and it

tolled the statute of limitations for purposes of the

benefits requested in the claim.  In 2002, the claim was

for additional temporary total disability benefits,

additional temporary partial disability benefits,

additional permanent partial disability benefits,

additional medical expenses, rehabilitation, and

attorney’s fees. The statute of limitations was tolled,

or stopped, for those benefits.   

         The statute of limitations was not tolled for

permanent total disability benefits in 2002, because

those benefits were not requested at that time. 

Permanent total disability benefits are not a choice for

additional benefits, because that determination would

only be made once.  In other words, once permanent total

disability benefits are awarded, there can be no

additional award of permanent total disability benefits. 

Permanent total disability benefits were not claimed in

the 2002 claim.  Permanent total disability benefits

were first claimed in 2012, which was too late.
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         The result is harsh, but the Commission is

bound by the law on this issue.

Additional Benefits

         The claim for additional benefits was also

denied.                            

         I would award the claimant additional medical

treatment.  The claimant sustained an injury for which

he underwent a variety of treatment for his back pain

and for symptoms of overlay.  It appears from the record

that the claimant has some residual problems from his

injury and the pharmaceutical treatment he was provided,

which are exacerbated by the psychological overlay.  I

would award the claimant additional medical treatment in

the form of treatment of those issues.  A claimant does

not have to show objective findings to prove that

medical treatment is reasonable and necessary, and it is

obvious that the claimant needs medical and

psychological treatment to overcome this injury.

         I am constrained to agree that the claimant was

not in his healing period, once he was released to work

without restrictions by Dr. Kaplan.  Temporary total

disability benefits cannot be awarded for the period of

time the claimant was not in his healing period.  

         I would award the claimant vocational

rehabilitation.  A vocational rehabilitation specialist
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recommended an aggressive rehabilitation program.  No

actions were taken on the part of any party to begin

such a program.  Given the psychological issues

identified in this claim, the claimant’s understanding

that he was not to seek his own care but to comply with

the direction of the carrier, and the claimant’s

unfamiliarity with the process, his failure to pursue

vocational rehabilitation is not surprising.  That

failure does not suggest that he was not willing to

engage in the activity, but only that he understood this

would be set up for him.    

         I would also award the claimant additional

permanent partial disability benefits in addition to the

5% permanent anatomical impairment rating and the 5%

wage-loss benefits voluntarily paid by the respondents. 

The claimant sustained an injury which has caused,

whether through physical damage or through psychological

components or complications of the injury, ongoing

problems limiting the claimant’s ability to function. 

He has not received adequate care for those continuing

problems.  He has not received vocational

rehabilitation.  As a result of his compensable injury,

he sustained further wage-loss disability.                     
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         For the foregoing reasons, I am constrained to

concur in part with, but must respectfully dissent, in

part, from the majority opinion.

  ____________________________
PHILIP A. HOOD, Commissioner


