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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G209930  

CHRIS E. CRONICE, EMPLOYEE               CLAIMANT
                           
JACKSONVILLE WATER COMMISSION,
EMPLOYER                                 RESPONDENT

ARKANSAS MUNICIPAL LEAGUE WCT,
INSURANCE CARRIER                        RESPONDENT

OPINION FILED MAY 22, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 29, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The employee/employer/insurance carrier
relationship existed on or about November 21,
2012, at which time claimant sustained a
compensable injury.

2. Respondent has controverted impairment and
disability benefits in excess of 0%
impairment.

3. The claimant earned an average weekly wage of
$568.66 per week which corresponds to rounded
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compensation rates of $379.00 per week for
temporary total disability and $284.00 per
week for permanent partial disability.

4. The claimant’s attorney is entitled to a
controverted attorney’s fee on the difference
between $379.00 per week and the actual rate
at which temporary disability benefits were
paid, if in fact those benefits were paid at a
rate less than $379.00 per week.

5. Additional follow up with Dr. Vargas is
reasonably necessary medical treatment in
connection with the claimant’s compensable
injury.

 
6. The claimant has no compensable anatomical

impairment causally related to the compensable
  injury that he sustained on November 21, 2012,

and therefore cannot be awarded permanent
partial disability for wage loss.

7. The claimant is not permanently and totally
     disabled.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 29, 2014

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

         After my de novo review of the entire record, I

concur in part with, and dissent, in part, from the

majority opinion.  I agree with the majority on the

issues of the rate of compensation, controversion, and

additional treatment by Dr. Vargas.  I disagree with the

majority’s decisions regarding permanent impairment and

wage-loss disability.

         The claimant worked for the respondent-employer

as a meter reader technician.  He was hired in 2006. 

His job requirements included repairing and placing

equipment, cleaning twenty-five meter boxes per week,

and reading meters, among other things.  He had to lift

a minimum of eighty pounds.  On November 21, 2012, he

was injured when his vehicle was rear-ended.  This was a
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compensable injury for which the respondents paid

temporary disability benefits and a year of medical

treatment for the claimant’s low back injuries.

         The claimant first saw Dr. Morse on November

21, 2012, after the accident.  He had left buttock pain

since the time of the accident, which was a couple of

hours prior to the visit.  He had left hip pain

radiating to his thigh.  He was the driver of a small

pick-up truck, wearing a seatbelt.  The truck was

stopped at a stop sign and was rear-ended by a suburban. 

Within twenty minutes, the claimant had tingling in his

buttock and pain.  He had a left leg limp.  He had pain

with flexion and extension of his back.  He had “3+”

tenderness at L4-S3 and his left buttock, and “2+”

tenderness in his left sacroiliac joint.  The diagnosis

was lower back strain, for which an anti-inflammatory, a

muscle relaxer, and a pain reliever were prescribed.  He

was on restricted duty.

         The claimant returned to Dr. Morse one week

later.  He had pain in his lumbar and sacroiliac spine. 

This pain was precipitated by the motor vehicle

accident.  He had stiffness and paravertebral muscle

spasm.  His pain increased with flexion and sitting.  He

continued to have tenderness in his lumbar and sacral
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regions.  He was referred for physical therapy of his

low back.  His medications were continued.

         The claimant returned to Dr. Morse on December

6, 2012. His symptoms were the same, with pain radiating

again into his left thigh.  He had spasms in his legs.

He appeared to be in severe pain. He had a limp, with

continued pain on back flexion. He had continued lumbar

and sacral tenderness.  He was referred to an

orthopedist.

         The claimant saw Dr. Stewart on January 2,

2013.  He reported left low back and left leg pain.  He

had surgery twice at L5-S1, and he had pain in the same

area again.  He could not stay in one position for long

due to pain.  Dr. Stewart observed spasms in his spine,

and tenderness of the lumbar paraspinal muscles

bilaterally, but more so on the left.  He did not put

full weight upon his left leg, because it hurt his back. 

An x-ray showed his prior surgeries at L5-S1 with

sclerosis of the lumbar vertebral end plates and disc

space narrowing.  He was referred to Dr. Schlesinger.

         Dr. Schlesinger saw the claimant on January 22,

2013.  He reported left low back pain radiating down his

left leg.  He had not had these symptoms prior to the

accident, except in 2003 and 2007.  Dr. Schlesinger
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treated the claimant in March 2003, when he performed a

left L5-S1 microdiscectomy, and again in February 2007,

when he re-did the surgery.  He last saw the claimant in

April 2007.  He stated that the accident aggravated his

old low back pain.  On examination, his lumbar spine

range of motion was reduced on all planes.  X-rays

showed degenerative change, normal for his age.  He

diagnosed low back pain, leg pain, and lumbar

degenerative disc disease.  He planned an MRI.

         On February 18, 2013, the claimant returned

with the same complaints, progressively worsening.  Dr.

Schlesinger read the MRI, which showed mild post-

operative changes at L5-S1.  His diagnoses were lumbar

degenerative disc disease, pain in hip/pelvis, and low

back pain.  Lumbar epidural steroid injections, physical

therapy, and a TENS unit were planned for his lumbar

problems.  Dr. Schlesinger stated that his symptoms were

an aggravation of the degenerative process caused by his

accident.

         The claimant was next sent to Dr. Vargas for

treatment of his low back pain.  On March 26, 2013, he

noted that the MRI showed postsurgical changes at L5-S1,

with a left hemilaminectomy, enhancing granulation

tissue over the left lateral recess surrounding the left
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S1 nerve, and left foraminal stenosis without definite

root compression.  A shallow disc protrusion at L5-S1

centrally with a small annular tear was also seen.  X-

rays on that date showed narrowing of the disc space at

L4-5 and L5-S1 with mild sclerosis of the posterior

elements.  His assessment was low back pain with a

history of a motor vehicle accident, post-surgical

changes at L5-S1, left-sided scar tissue at S1, and low

back pain with radiation over the left leg.  Dr. Vargas

stated that he thought the claimant had “low back pain

with radiation on the left side that has been aggravated

by the motor vehicle accident.”  He planned to continue

physical therapy, to continue an anti-inflammatory, and

to add steroid medication.  He was to continue light

duty, with no bending over or stooping, and no lifting

more than twenty pounds.

         On April 17, 2013, the claimant returned to Dr.

Vargas, with improvement.  Dr. Vargas observed decreased

and guarded lumbar range of motion.  X-rays on that date

showed narrowing of the disc space at L4-5 and L5-S1

with mild sclerosis of the posterior elements.  His

assessment and plan remained the same.  A report from

May 15, 2013, was the same.
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         A Functional Capacity Evaluation was performed

on June 3, 2013, with the claimant’s reliable effort,

which showed that the claimant could work at the Medium

classification of work, lifting up to fifty pounds less

than one-third of his workday, twenty pounds up to two-

thirds of his workday, and ten pounds all workday.  He

could stoop less than one-third of his workday.  On June

12, 2013, the claimant returned to Dr. Vargas, who

stated that the claimant was released at those

restrictions, including limiting flexion of the lumbar

spine to less than one-third of his workday.  He stated

that these “restrictions are as a result of the pre-

existing condition of the lumbar spine and as a result

of the aggravation sustained by injury sustained in

November 2012.  I am considering that the injury is

responsible for at least a 51% of the symptomatology of

the patient.”  He assessed a 5% impairment rating based

upon the November 21, 2012 injury, according to the

Guides to the Evaluation of Permanent Impairment (4th

Ed. 1993).  The claimant reached maximum medical

improvement on July 24, 2013.  On September 25, 2013, he

repeated these limitations and rating.

         In August 2013, Dr. Brigham, located in Hawaii,

reviewed the claimant’s records.  It appears that Dr.
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Brigham reviewed the same medical records presented at

the hearing.  He concluded that there was no permanent

impairment as a result of the accident.

         The claimant was released to restricted duty

and returned to work in February 2013.  When Dr. Vargas

released the claimant at maximum medical improvement on

July 24, 2013, with restrictions of no lifting more than

fifty pounds and then only up to one-third of his day,

with limited stooping and lumbar flexion, his employer

returned him to regular duty.  Regular duty required

lifting “more than eighty pounds” and bending and

stooping to clean meter boxes.  This was outside his

continued restrictions.  He was told that if he could

not return to regular duty, despite the restrictions

imposed as a result of his compensable injury, he would

be terminated.  In an attempt to keep his job, as well

as a demonstration of his work ethic, the claimant

attempted to work full-duty, which caused the worsening

of his symptoms.  This resulted in the need for further

treatment due to an increase in the claimant’s pain. 

The claimant was fired on August 1, 2013. 

         Dr. Brigham stated that the claimant had no

objective ratable findings of guarding or other

findings.  Yet, as of June 12, 2013, when Dr. Vargas
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issued the rating, the claimant had decreased lumbar

range of motion “with guarding.”  Thus, Dr. Brigham’s

assessment is in error.  Further, there were also

findings of stenosis, upon which a rating can be based.

         I attribute a second error to Dr. Brigham in

his reference to a protrusion and annular tear at L4-5

instead of L5-S1.  He only reviewed the reports of the

MRIs.  I conclude that this was an error either

typographical in nature or due to lack of attention to

detail. 

         Further, in regard to the protrusion and

annular tear, Dr. Vargas - the treating physician -

indicated in his records that he reviewed the reports

and that these findings were located at L5-S1.  Dr.

Schlesinger only mentioned L5-S1 in his discussion of

the MRI.  Thus, it is clear that the protrusion and tear

are located at L5-S1.  There is no true discrepancy

among the physician’s opinions on this matter.

         The majority, in affirming the Administrative

Law Judge, has determined that there is no medical

evidence of a causal link between the claimant’s

objective findings and his accident, because Dr. Vargas

used “symptomatology” and not a specific list of the

claimant’s conditions when he drew a causal connection
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between them and the accident.  This is unduly harsh,

illogical, and unnecessary.  Dr. Vargas stated that the

claimant’s limitations were caused by the claimant’s

pre-existing condition of his lumbar spine and by the

aggravation of that condition by the November 21, 2012

accident.  He went on to say that the accident was

responsible for at least 51% of the symptomatology of

the patient. 

         This opinion is borne out by the facts.  The

claimant had surgery at L5-S1 in 2007.  Between that

time and November 21, 2012, the claimant had no need of

medical treatment for his low back and was able to

perform his work duties.  He was able to play golf and

softball, as well.  He did not need therapy or

medication.  Upon the instance of the motor vehicle

accident, after five years of full function, the

claimant had immediate onset of low back pain and left

leg pain.  While he indeed had pre-existing damage in

his leg, it was asymptomatic.  There is no indication

that the claimant had a protrusion or annular tear

between 2007 and 2012, but even more importantly,

whether that protrusion and tear existed prior to 2012,

they were asymptomatic prior to the accident. 
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         There is clearly a causal connection among the

accident, the aggravation of the claimant’s pre-existing

post-operative changes, tissue granulation, stenosis,

and of his pre-existing or new annular tear and disc

protrusion, and his permanent limitations. Each of these

problems was located in the claimant’s low back, which

became symptomatic as a result of the accident.  The

annular tear, disc protrusion, tissue granulation, and

stenosis are the objective findings supporting the

existence of a low back injury, which form the basis of

his impairment rating, and which are the result of the

compensable injury.

         In Wright v. St. Vincent Doctors Hospital, 2012

Ark. App. 153, 390 S.W.3d 779, the Court of Appeals

reversed the Commission’s denial of permanent disability

benefits.  The Commission based its denial on a doctor’s

opinion that there had not been a change in the

claimant's anatomy as a result of the compensable

injury.  The Court noted that: 

         the major-cause requirement is satisfied where  
         a compensable injury aggravates an asymptomatic 
         preexisting condition such that the condition   
         becomes symptomatic and requires treatment.     
         Leach [v. Cooper Tire & Rubber Co., 2011 Ark.   
         App. 571]; Pollard v. Meridian Aggregates, 88   
         Ark. App. 1, 193 S.W.3d 738 (2004). In Leach,   
         there was no evidence that the appellant had    
         any physical limitations or pain related to his 
         back prior to the work injury.  After Leach's   
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         accident, there was substantial evidence that   
         his condition had become symptomatic.  We held  
         that because his degenerative disc condition    
         was asymptomatic prior to the accident and then 
         symptomatic thereafter, the major-cause         
         requirement was satisfied, and Leach was thus   
         entitled to permanent benefits.

         Wright, at 5. As in Leach, Wright's

degenerative condition was asymptomatic prior to the

accident and then symptomatic thereafter, which the

Court found to satisfy the major-cause requirement.  The

claimant did not need treatment or have limitations

prior to the accident for five years prior to the

accident.  He did after.  The accident caused the

claimant’s asymptomatic low back condition, including,

the annular tear, disc protrusion, tissue granulation,

degeneration and stenosis, to become symptomatic.  These

symptomatic conditions required treatment and caused

limitations.  Major cause is established, according to

Leach and Wright, suprae.

         The permanent impairment rating is based upon

the Injury model in the Guides, using Tables 70, 71 and

72, using the Injury model.  Under those tables, the

claimant had guarding observed by Dr. Vargas repeatedly,

loss of range of motion, and nonverifiable radicular

complaints that followed anatomic pathways, satisfying

DRE Lumbosacral Category II: Minor Impairment, Chapter
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3.3g, page 102 and Table 71, DRE Impairment Category

Differentiators.  Likewise, the claimant had documented

stenosis, which also satisfies Category II under Table

70, Spine Impairment Categories for ... Lumbosacral

Regions.  The claimant has clearly presented medical

evidence including objective evidence upon which to base

a permanent anatomical impairment rating of 5% for a

Category II Minor Lumbosacral Impairment, under the

Injury Model, according to Table 72, page 110.

         The claimant is entitled to a permanent

impairment rating of 5%, based upon objective findings

causally related to the compensable injury.  Thus, the

claimant is entitled to wage-loss disability.  The facts

make clear that the claimant sustained wage-loss

disability as a result of the compensable injury, at a

minimum, because the claimant was terminated for his

inability to do the work required by the job.  I would

award benefits.

         For the foregoing reasons, I  concur in part

with, and dissent, in part, from the majority opinion.

                                                     
PHILIP A. HOOD, Commissioner


