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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JOHN D. DAVIS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 17, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on June
26, 2013, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2. The parties’ stipulation that claimant earned
an average weekly wage of $499.02 which would
entitle her to compensation at the rates of
$333.00 for total disability and $250.00 for
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permanent partial disability benefits is also
hereby accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her right
knee while employed by the respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 17, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman
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Commissioner McKinney Concurs. 

CONCURRING OPINION

         I concur in the majority opinion finding that 

the claimant failed to prove by a preponderance of the

evidence that she sustained a work-related knee injury

on March 3, 2013.  While I agree with this finding, I

write separately to address the issue of the clamant’s

credibility. 

         The claimant, an in-home care giver, alleges 

that she injured her right knee at approximately 2 a.m.

on the morning of March 3, 2013, as a result of sweeping

a floor.  According to the claimant, when she

straightened up from having bent over to use a dustpan,

she experienced a painful catch in her right knee.  The

claimant testified that she finished sweeping and

mopping, then she returned to the living room of the

patient’s home and propped her right leg up the

remainder of her overnight shift.

         The claimant failed to report her alleged knee

injury the following morning.  According to the

claimant, she hoped that her problem was “just a catch

and it would go away.”  
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         The claimant first sought medical treatment for

her right knee from Dr. Terry Sites on May 11, 2013. 

Based upon his physical examination of the claimant and

a review of x-rays, Dr. Sites assessed the claimant with

“Right knee pain, probable torn medial and/or lateral

meniscus, synovitis, effusion, underlying chondromalacia

patellae.”  An MRI scan taken on March 12, 2013,

revealed a complex degenerative tear involving the

anterior horn of the lateral meniscus, Grade II

chondromalacia of the lateral patellar facet, moderate

joint effusion changes consistent with synovitis, and

mild tenderness of the patellar tendon.  After

discussing treatment options with the claimant, Dr.

Sites reported that she opted for surgical repair.  Dr.

Sites placed the claimant on light-duty restrictions

pending surgery.  

         The record reveals that the claimant presented

to Dr. Bright of the Bright Foot Clinic on March 26,

2013, for pain between the 4th and 5th toes of her right

foot caused by an unrelated bone spur.  

         On March 27, 2013, the claimant underwent a

right knee arthroscopy with partial lateral

minescectomy, major synovectomy, and patella

chondroplasty.  The claimant reportedly recovered well

from this procedure.  On May 15, 2013, the claimant
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underwent outpatient removal of the bone spurs between

her toes.  A clinic note from Dr. Sites dated May 20,

2013, reflects that claimant presented with minimal knee

pain, no effusion, no tenderness, good quad set, soft

and non-tender calf and thigh, normal gait, and right

knee motion of 0-140 degrees.  Dr. Sites reported that

the claimant’s physical therapy had gone well, and he

released the claimant to return to him on an as-needed

basis. 

         Although she stated that her memory was poor,

the claimant testified that she thought she informed the

respondent-employer of her alleged right knee injury

after she learned the results of her MRI study.  The

claimant recalled having initially spoken to a nurse

named “Jennifer” about her injury.  The claimant

testified that, afterwards, she spoke to the

receptionist, “Jen”, who stated that they would call the

claimant to work “when we get something.”  According to

the claimant, that was the last time she heard from the

respondent-employer.  The claimant agreed, however, that

she worked several more jobs for the respondent-employer

after she spoke to the nurse and before she had surgery. 

The claimant stated that she has not worked since her

March 27, 2013, knee surgery. 



CRAWFORD - G303312 6

         On cross-examination the claimant agreed that

she had gone through new employee orientation with the

respondent-employer.  When it came to the details of

this orientation, including paperwork that the claimant

had signed off on, the claimant’s memory was vague,

which she blamed on her age.  The claimant was  67 years

old at the time of the hearing.  Furthermore, the

claimant could not recall having been issued an employee

handbook at the time of her hire.  The claimant agreed,

however, that the employee handbook clearly states the

proper protocol in the event of an on-the-job injury. 

The claimant testified that her immediate supervisor at

the time of her alleged injury was the receptionist,

Jen.

         Director of Nursing for the respondent-

employer, Jennifer Livermore, testified before the

commission.  Ms. Livermore explained that an initial

home assessment is part of her job duties.  Afterwards,

Ms. Livermore writes plan of care instructions for the

care givers to follow.  Ms. Livermore denied that the

claimant ever reported a work-related injury to her, or

that she ever received a doctor’s note from the

claimant.  Had the claimant reported a work-related

injury, Ms. Livermore stated that she would have

proceeded to fill out the proper paperwork.  This
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witness stated that she would have had nothing to do

with the claim after she took the initial report.  Ms.

Livermore stated that workers’ compensation claims are

normally handled by the branch manager, who was Jill

Corbin at the time of the claimant’s alleged accident.   

         Staffing Coordinator/receptionist for the

respondent-employer, Jennifer Karls, testified at the

hearing before the commission.  According to Ms. Karls,

she acted as the claimant’s immediate supervisor at the

time of her alleged work-related injury.  As such, she

told the claimant “what jobs to go do or things like

that.”  Ms. Karls testified that the care givers had the

option of either accepting or not accepting an

assignment. 

         Karls recalled having first spoken to the

claimant following her alleged injury the following day,

or March 5, 2013, via telephone.  Ms. Karls recalled the

claimant telling her about her foot problems during that

conversation, but she did not recall the claimant having

mentioned her alleged knee injury.  Ms. Karls stated

that she assigned the claimant with what the company

considered “light duty assignments where there’s not so

much physical things that need to be done in the home.” 

Ms. Karls testified that she gave the claimant these

light-duty assignments due to her reported foot
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problems.  Ms. Karls testified that when an employee

believes that they have suffered a work-related injury,

the employer would normally take a written statement,

write an incident report, and, depending on their level

of pain, either refer them to their physician or to the

ER.  Ms. Karls testified that the claimant never

reported a right knee injury to her.  Ms. Karls further

testified that conversations with the care givers are

noted in the system, and that she had reviewed the

claimant’s recorded file prior to the hearing.  Ms.

Karls stated that she received a patient complaint on

the claimant pursuant to her next assignment after May

5, 2013.  

         Branch Manager for the respondent-employer,

Jill Corbin, testified before the commission.  Ms.

Corbin explained the chain-of-command from her position

down to the care giver position as follows: “It would be

myself, and then it would be the Director of Nursing,

and then the Staffing Coordinator and then our field

staff, which are our caregivers.”  Ms. Corbin affirmed

that Ms. Karls was the claimant’s immediate supervisor

at the time of her alleged work-related injury.  Ms.

Corbin further stated that she first learned of the

claimant’s alleged knee problems when she was presented

with a doctor’s note on March 11, 2013, simply stating
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that the claimant had been taken off of work.  Ms.

Corbin testified that she addressed the patient’s

complaint against the claimant with the claimant on that

date, and that it had made the claimant very angry, even

to the point of threatening legal action.  

         Ms. Corbin testified that when the claimant

presented her with the doctor’s note, she asked the

claimant what was going on.  She stated that the

claimant responded that she was “having a lot of

problems” with her knee, and that she observed that the

claimant’s right knee was a “little swollen.”  When Ms.

Corbin asked the claimant what she had done to her knee,

the claimant reportedly replied, “I just have bad

knees.”  

         Ms. Corbin confirmed the protocol that would

have been followed had the claimant properly reported

her alleged injury.  According to this witness, she was

not aware of the claimant’s alleged injury until some

time in May of 2013, when she received a letter from

their insurance carrier.  Ms. Corbin testified that the

owner was unaware of the claimant’s claim until that

time, as well.  Ms. Corbin confirmed that new hires

attend orientation whereby the procedure for reporting

work-related injuries is fully discussed and explained. 

Ms. Corbin stated that she, herself, often conducts
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these orientations.  Ms. Corbin testified that when she

conducts orientation, she always emphasis to new hires

the importance of reporting an injury right away. 

According to Ms. Corbin, someone from the office is

always available to take calls concerning injuries, and

that employees are encouraged to call and report an

injury, even if it is 2 a.m.  Ms. Corbin explained that,

whereas most care givers do not need a doctor’s excuse

to be off work due to their flexibility with scheduling,

those care givers who are on a routine schedule, such as

the claimant, are required to give notice if they are no

longer available.

         Although the claimant denied having prior

knowledge of workers’ compensation claims, she later

admitted that she had filed such a claim in 2004 while

employed by Wal Mart.  The claimant agreed that she

settled that claim, which was for a left knee injury. 

The claimant acknowledged that she had arthroscopic

surgery on her left knee as a result of that incident. 

The claimant agreed that she had testified earlier in

deposition that the pain she felt from her alleged March

3, 2013, right knee injury was “excruciating.”  The

claimant also testified that her knee swelled over the

remainder of her shift that night.  A former co-worker

of the claimant, Orella Anderson, denied having observed
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swelling in the claimant’s knee when she arrived to

relieve the claimant of her shift the following morning. 

The claimant testified that she failed to follow

protocol in reporting her alleged knee injury because

she was trying not to make a “big deal” out of it.  She

added that she did not want to jeopardize her job by

reporting an injury.  The claimant admitted, however,

that she had not been threatened with the loss of her

job should she report an injury.  Although the claimant

claimed that she experienced a high level of constant

pain in her right knee between the time of her alleged

injury and her first doctor’s appointment (seven days

later), she admitted that she worked during that time

without complaint.  When pressed as to why the claimant

failed to report her alleged injury right away as

required by company policy, the claimant stated, “No I

didn’t, sir, because nobody ever asked me.”

         While I concur with the majority’s reasoning

and conclusions, I further find that the claimant lacks

credibility.  Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to
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reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).  The Commission is not required to

believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. However, the Commission may not

arbitrarily disregard the testimony of any witness.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

         In view of the contradictions between the

claimant’s actions and her testimony, I find that the

claimant lacks credibility.  Further, while I fully

agree that the claimant failed to report her injury in

compliance with company policy despite her knowledge of

the proper procedure for doing so, I find that the

claimant’s vague responses surrounding her failure to

report are unbelievable.  Moreover, I find that the

claimant’s testimony often conflicts with the testimony

of witnesses, whose testimony I find credible.  Further,

even where the claimant’s testimony does not necessarily

conflict with the record or with other testimony, I find

that the claimant’s ambiguous responses fall short of a

reasonable explanation for her actions, or lack of

actions, as it were.  For these reasons, I find that the
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claimant is not a credible witness.  Due to the

claimant’s lack of credibility combined with her failure

to report her alleged injury according to proper

protocol, I find that the claimant has failed to prove

by a preponderance of the evidence that she sustained a

compensable right knee injury on March 3, 2013, or at

any time.  Rather the weight of the credible evidence

indicates that the claimant’s problems were, more likely

than not, the result of chronic degenerative changes. 

Accordingly, I concur in the finding that the claimant

has failed to prove by a preponderance of the evidence

that she sustained a compensable injury. 

                    
                                                      

  KAREN H. McKINNEY, Commissioner 

Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the record, I must

dissent from the majority opinion denying the

compensability of her knee injury.  The basis of the

denial is that the claimant did not report her injury on

the date of occurrence.  She reported it eight days

later.  The claimant had no history of medical

treatment, symptoms, or limitations related to her right



CRAWFORD - G303312 14

knee, prior to March 3, 2013.  The claimant testified

that, as she straightened up from bending to pick up a

dustpan, she felt a catching sensation in her knee which

caused her pain.  She finished sweeping and mopping and

then elevated her knee for the rest of her shift.  She

believed that her knee was not badly injured and that it

would get better with time.  She did not want to “make a

big deal” out of it, and she was concerned that she

could lose her job if she reported it.  Interestingly,

once the claimant did report it, she never received

another assignment from the employer.

         The claimant worked as an in-home caregiver

and, on the date of injury, was in a client’s home at

the time of the injury. There was no supervisory person

present.  The claimant did see another employee,

briefly, when that employee arrived to begin her own

shift as the claimant’s ended.  They discussed the

client, but not the claimant’s knee.  The employee was

not a person to whom the claimant would report an

injury, and at that point, the claimant believed that

she would get better with time.

         The claimant asked the staffing coordinator for

restricted duty for her knee on May 5, 2013.  The

staffing coordinator testified that this was for her

foot not her knee, but that same witness, who remembered
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why the claimant asked for restricted duty with such

clarity at the hearing, could not recall whether she

made note of this conversation in the claimant’s

personnel file.  The claimant testified that she had

treatment in the past for bone spurs, but that she

requested restricted duty on May 5, 2013, because of her

right knee.  The claimant attempted to perform the

restricted duty but could not.

         The claimant sought care from Dr. Sites on May

11, 2013.  Dr. Sites is the physician to whom she would

have been sent upon reporting the injury.  The claimant

wanted to know whether she had a problem that required

care or one that would resolve.  She reported that she

felt pain when straightening from bending to pick up a

dustpan on the evening of March 3, 2013, to him, the

same history to which she testified at the hearing.  Dr.

Sites took the claimant off work. 

         On May 11, 2013, the claimant took the note

from Dr. Sites to the branch manager and told the

manager that she hurt herself at work.  The manager

testified that the claimant told her that she had “bad

knees.”  This is strange, because the claimant did not

have bad knees, up until May 3, 2013, when she developed

right knee pain.  The claimant denied that she said such

a thing.  The note also showed that the claimant had a
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knee injury.  The claimant testified that she reported

that the injury was work-related.   At the hearing, the

branch manager had a specific recollection that the

claimant did not relate the injury to work, but she

could not recall the claimant’s regular client at that

time or any details about her work schedule.

         Dr. Sites ordered an MRI to be performed on May

12, 2013, which showed that the claimant had a torn

lateral meniscus, which was surgically repaired on March

27, 2013.  I note that the Administrative Law Judge

based his decision, in part, upon the fact that the

claimant had gone so far as to have an MRI before she

reported her injury, but this is inaccurate.  She

reported her injury the day before the MRI.

         The claimant testified that she wanted to be

sure she knew what was wrong with her knee before told

anyone about it.  Her testimony shows that she did not

want to “make a big deal” out of her injury, especially

if it was just due to her age.  While this was not the

best course of action for a work injury, certainly a

delay of one week, in which the claimant determined that

the nature of her injury was not merely age and in which

time she consistently described the mechanism of injury

to her physician, is not a sufficient basis upon which

to deny compensability.
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         The claimant’s testimony and Dr. Sites’ patient

history are consistent.  The claimant was forthright

about her reasoning for handling the injury in the

manner in which she did.  The respondents’ witnesses had

clear memories only of the parts of conversations with

the claimant that contradicted her testimony, and the

personnel file they maintained did not contain complete

documentation of those conversations, only selective

details.  I credit the claimant’s testimony and Dr.

Sites’ records over the self-serving and variable

testimony of the respondents’ witnesses.

         I would award appropriate benefits to the

claimant for this compensable injury.

         For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


