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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER 

The claimant appeals the decision of an

administrative law judge filed March 19, 2014, finding

that the claimant failed to prove by a preponderance of

the evidence that he sustained a compensable neck injury

on April 24, 2012.  The administrative law judge based

his opinion primarily on the claimant’s lack of

credibility due to inconsistencies in his testimony. 

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge opinion
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finding that the claimant failed to prove by a

preponderance of the evidence that he sustained a

compensable neck injury on March 24, 2012.  Therefore,

the opinion of the administrative law judge is affirmed

and this claim is dismissed. 

I. HISTORY

The record shows that the claimant worked as a

driver/delivery person for the respondent-employer in

the spring and summer of 2012.  The claimant contends

that he sustained an injury to his cervical spine on

April 24, 2012, as a result of his work activities.  The

record shows that the claimant, who had a prior history

of work-related claims, failed to report his alleged

injury until July 18, 2012, in spite of a reported

immediate onset of symptoms and his knowledge of company

policy stating that injuries are to be reported

immediately.  The record shows that the claimant first

reported his alleged injury on July 16, 2012, in the

form of a Partner Incident Report.

The record demonstrates that the claimant

sought medical treatment for cervical, left shoulder,

and left arm pain on May 23, 2013, at Mercy Clinic

Sports Medicine in Fort Smith.  A clinic note of that
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visit shows that the claimant reported pain that began

suddenly; a little over a month prior.  The claimant was

prescribed medications and referred for an MRI study. 

That study, which was conducted June 4, 2012, revealed

disc herniations at C5-C6 and C6-C7 with neuroforaminal

stenosis on the left at C5-C6.

The notice of injury form that the claimant

filled out on July 16, 2012, reflects that he verbally

informed Misty Ewing, Shanda Bates, and Kathy Randolph

about his alleged neck injury on the day of the

incident.  The claimant agreed that he testified during

deposition that he also told Justin Permenter and

Phillip Weinsinger, in that they were all “standing

there” when he told the others.

Mr. Permenter was called to testify at the

hearing before the commission on December 19, 2013.  Mr.

Permenter stated that he was a service manager at the

Fort Smith facility at the time of the claimant’s

alleged injury.  Mr. Permenter testified that he first

became aware of the claimant’s alleged injury on July

16, 2012, when the claimant called to inform him that he

was going to see his doctor.  Mr. Permenter testified

that he had the claimant come in and fill out an
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incident report on that date, which he turned in to the

HR manager, “Kathy.”  Mr. Permenter denied having been

informed of the claimant’s alleged injury prior to that

date.  Mr. Permenter further denied that the claimant

informed him of his alleged injury on April 24, 2012, in

the presence of Kathy Randolph.  Mr. Permenter admitted

that he observed the claimant having physical

difficulties between April 24, 2012, and July 5, 2012,

when the claimant took a leave of absence.  Mr.

Permenter denied, however, that the claimant ever

specified that his problems stemmed from a work-related

accident.

Human Resources Coordinator, Office Manager,

and Health and Safety Coordinator for the respondent-

employer, Kathy Randolph, also testified before the

commission.  Ms. Randolph stated that she did not recall

the claimant coming to her on April 24, 2012, or at any

time prior to July 16, 2012, to report a work-related

injury.  Ms. Randolph confirmed that she first learned

of the claimant’s alleged injury upon her receipt of the

claimant’s incident report in July of 2012.  More

specifically, Ms. Randolph responded to questioning as

follows:
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Q. Okay. When did you first become
aware of an alleged neck injury to
Mr. Cox? When is the first time you
became aware of this?

A. When I was given notification
from Justin that he was coming to
fill out paperwork.

Q. Would that be in July - -
 

A. Yes.

Q. – - of 2012?

A. Correct.
...

Q. Okay. Do you recall Mr. Cox
reporting to you on April the 24th 
- - or let me rephrase - - telling
you on April the 24th of 2012 in the
presence of Misty Ewing or Shanda
Bates that he had sustained a neck
injury on his route that day?

A. No. He did not. And Shanda was no
longer employed with Cintas.

Q. When was the last time Shanda was
employed by Cintas?

A. December 2011.

Witness and friend of the claimant, Phillip

Weinsinger, testified by deposition testimony on the

claimant’s behalf.  According to Mr. Weinsinger, he was

a service manager for the respondent-employer at the

time of the claimant’s alleged incident.  Mr. Weinsinger

stated that the claimant called him on the afternoon of
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April 24, 2012, indicating that he had injured himself. 

Mr. Weinsinger further stated that he actually left his

place of employment to assist the claimant with the

remainder of his route.  When asked if the claimant

described his injury on that date, Mr. Weinsinger

responded, “It was something along the lines between the

neck and shoulder area.”  Mr. Weinsinger further stated

that the claimant’s neck was noticeably stiff and that

he had difficulty moving it from side to side.  On

cross-examination, however, Mr. Weinsinger indicated

that there was another occasion when the claimant

injured his neck and he assisted him with his route,

thus indicating that he was confused.

The claimant also introduced the deposition

testimony of Gerald Owens, who held the same type of

position as the claimant at the time of his alleged

injury.  This witness had no recollection of having

discussed with the claimant his alleged injury.

II. ADJUDICATION

According to the administrative law judge,

while there are objective findings to support the

claimant’s claim of neck injury, the claimant has failed

to provide sufficient credible proof of a causal
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relationship between his neck condition and his

employment.  We agree. 

Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009) defines "compensable injury" as "[a]n accidental

injury causing internal or external physical harm to the

body ... arising out of and in the course of employment

and which requires medical services or results in

disability or death.  An injury is ‘accidental’ only if

it is caused by a specific incident and is identifiable

by time and place of occurrence."  Wal-Mart Stores, Inc.

v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). 

The phrase "arising out of the employment” refers to the

origin or cause of the accident, so the employee is

required to show that a causal connection exists between

the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985). 

However, objective medical evidence, while necessary to

establish the existence and extent of an injury, is not

essential to establish a causal relationship between the

injury and the work related accident.  Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522

(1999).

Moreover, questions concerning the credibility
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of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  Powers v. City of Fayetteville, 97 Ark. App

251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness, but may accept and

translate into findings of fact only those portions of

the testimony that it deems worthy of belief. Id.

However, the Commission may not arbitrarily disregard

the testimony of any witness.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

The record demonstrates that the

administrative law judge gave sufficient consideration

to the matter of the claimant’s credibility, as do we. 

Due to inconsistencies between the claimant’s deposition

testimony and his testimony at the hearing, combined

with the fact that the claimant’s testimony contradicted

not only the testimony of Ms. Randolph and Mr.

Permenter, but also that of his star witness, Mr.
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Weisinger, we find that the claimant lacks credibility. 

For example, whereas the claimant testified in

deposition that he had no prior injuries while working

for the respondent-employer, he admitted at the hearing

that he later confessed that he sustained  multiple

prior, OSHA reportable and near-miss injuries, to

include: two incidents of heat exhaustion in 2006, a

groin strain in 2006, right shoulder injuries in 2007

and 2008, and back injuries in 2008 and 2011. 

Furthermore, there are contradictions between the

claimant’s testimony and the testimony of Ms. Randolpoh

and Mr. Permenter, whose testimony we find credible. 

The record demonstrates that Mr. Weisinger was “clearly

confused” about the details of the claimant’s incident. 

Therefore, we assign his testimony little probative

value.

Finally, we note that when the claimant first

presented for medical treatment for his neck on May 23,

2012, he failed to specifically indicate that his

lifting injury was work-related or that it happened at

work.  In addition, we note that the claimant had

knowledge as of his June 4, 2012, MRI that his neck

problems were more than just strained muscles, yet he
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failed to report his condition as work-related until

over a month later.  All of these factors considered

together, we find that the claimant failed to prove a

causal connection between his neck condition and an

alleged work-related on April 24, 2012.  Therefore, the

we find that the claimant failed to prove that he

sustained a compensable neck injury on April 24, 2012. 

Therefore, the administrative law judge’s opinion is

affirmed and this claim is dismissed.

IT IS SO ORDERED.

______________________________
A. WATSON BELL, Chairman

_______________________________
KAREN H. MCKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  I would

award benefits.

The claimant testified that he did not

formally report the injury, because he thought he had
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just pulled a muscle, but that he did tell everyone at

the shop that he had hurt his neck that day.  This is a

distinctly different circumstance from an accident

obviously requiring a report, such as a fall or cut.  

The fact that he did not immediately complete a formal

report of the injury, despite having followed the

reporting policy in the past, only shows that he thought

the problem would go away.  He worked for another thirty

days before he went to a doctor.  During that time, he

had problems with his neck. 

The claimant saw Dr. Cheyne on May 23, 2012,

with complaints of cervical, left shoulder, and left arm

pain.  He reported that the pain began suddenly, about

one month prior to the visit, when he was lifting.  The

claimant completed an incident report on July 16, 2012,

indicating that he sustained a neck injury on March 24,

2011, which is an error.  His injury occurred on April

24, 2012.  He indicated that the injury occurred at the

Price Cutter in Poteau, Oklahoma, and that he reported

it to Kathy Randolph, Misty Ewing, and Shanda Bates on

April 24, 2012.  At his deposition, he testified that

Justin Permenter and Phillip Weinsinger were also

present when he reported that he hurt his neck.  At the
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hearing, he agreed, stating that “everybody was standing

there.”  He did not recall why he did not list Permenter

or Weinsinger on the incident report.  The respondents

suggested at the hearing that he had told two separate

and conflicting stories about his reporting of the

injury.  The fact that he only listed three of the five

people who were present at the time he reported the

injury does not reduce his credibility. 

The claimant’s supervisor did not recall the

claimant reporting that his neck problems were work

related, but he did recall that the claimant had neck

problems between April and July 2012.  

The human resources coordinator did not recall

the claimant reporting that his neck problems were work

related in April, and she did not recall that the

claimant had neck problems between April and July 2012.

Weinsinger testified that he assisted the

claimant with his route on one occasion due to pain and

stiffness in the claimant’s neck.  Gerald Owens, a co-

worker, testified that he had heard from other drivers

that the claimant hurt his neck at work. 

The claimant’s testimony is consistent with

the report he made to his physicians that he hurt his
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neck on April 24, 2012, when lifting.  The first

notation that the injury was work-related was on July

18, 2012, when the physician recorded a much more

detailed description of the injury.  This only reflects

the depth of the physicians’ notes, not whether the

claimant did or did not mention work on May 23, 2012. 

While he may not be a precise historian, the fact is

that, at his first doctor appointment, he reported that

he hurt his neck in the manner and on the date which he

has claimed.  The testimony of the respondents’

witnesses is conflicting, because one witness states

that the claimant had observable neck problems that he

discussed, while the other states that he had no

observable neck problems.  The only point upon which

they agree is that he did not report the injury, which

is self-serving and doubtful, considering their

otherwise conflicting positions.

The claimant reported his injury on April 24,

2012, and that the supervisor was aware of the injury

after that time as well.  The claimant did report the

injury, yet the employer did not follow through with its

responsibilities.

I find that the claimant has established all
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the elements of compensability of his neck injury, for

which he is entitled to medical and indemnity benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

_______________________________
PHILIP A. HOOD, Commissioner


