
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E313242

JERRY COSSEY,        
EMPLOYEE                                        CLAIMANT

PEPSI COLA METRO BOTTLING COMPANY,
EMPLOYER                 RESPONDENT

ARKANSAS P&C GUARANTY FUND,
INSURANCE CARRIER RESPONDENT

ORDER FILED JULY 7, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

ORDER

This matter is currently before the Full

Workers’ Compensation Commission on the claimant’s

Motion to Supplement the Record.  After considering the

claimant’s motion, the respondents’ response thereto,
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and all other matters properly before the Commission, we

find that the claimant’s motion should be granted.

At the hearing, the record was left open for

the submission of evidence regarding the claimant’s

average weekly wage, pursuant to a modification of the

parties’ stipulations by the Administrative Law Judge at

the beginning of the hearing.  However, the

Administrative Law Judge’s opinion was entered before

the evidence was submitted, and the opinion does not

reflect the change in the stipulation.

Ark. Code Ann. §11-9-705(c)(1)(Repl. 2002)

provides that all evidence must be submitted at the

initial hearing on the claim.  In order to submit new

evidence, the claimant must show that the new evidence

is relevant; that it is not cumulative; that it would

change the result of the case; and that the claimant was

diligent in presenting the evidence to the Commission. 

Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960);

Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391

(1982).  The evidence is relevant, because the

claimant’s average weekly wage is an issue to be

resolved.  The evidence is not cumulative, because there

is no evidence in the record as to the average weekly

wage, and because the parties changed their
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stipulations, replacing the stipulated amounts, for an

agreement to submit evidence on the question.  Third,

the evidence changes the result of the case, because

without it, there is no way to determine the correct

average weekly wage.  Fourth, the party seeking to

introduce new evidence was diligent in seeking to

introduce the new evidence, having obtained a

stipulation from opposing counsel and the Administrative

Law Judge to allow the introduction of the evidence

after the hearing.

The need for the supplementation of the record

on appeal arose out of the error and omission of the

Administrative Law Judge and, therefore, after

consideration of both the claimant’s motion and the

respondents’ objection thereto, we find that the

claimant’s Motion to Supplement the Record should be

granted.

Therefore, after considering the claimant’s

motion, the respondents’ response thereto, and all other

matters properly before the Commission, we grant the

claimant’s Motion to Supplement the Record.
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IT IS SO ORDERED.

                            
_______________________________

                         A. WATSON BELL, Chairman

   
_______________________________
KAREN H. McKINNEY, Commissioner

_______________________________
PHILIP A. HOOD, Commissioner


