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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G305062   

PEGGY L. CORDELL, EMPLOYEE             CLAIMANT          
       
HUGHES SCHOOL DISTRICT #27,
EMPLOYER                               RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION
WORKERS’ COMPENSATION TRUST,
INSURANCE CARRIER/TPA                  RESPONDENT

OPINION FILED MARCH 26, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent appeals and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

November 26, 2013.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.
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3. The claimant as proven, by a preponderance of    
     the credible evidence, that she sustained a         
     compensable injury to her right shoulder as the

result of a specific incident arising out of and
during the course of her employment on or about
January 22, 2013, which required medical services
and resulted in disability and which has been
established by medical evidence supported by
objective findings.

4. Respondents are responsible for all outstanding
medical and related treatment and remain
responsible for continued reasonably necessary
treatment, if necessary.

5. The claimant is entitled to temporary total
disability benefits for the period beginning May 1,
2013, and continuing through July 25, 2013.

6. The claimant’s healing period ended on July 25,
2013.

7. The claimant has sustained a six percent (6%)
whole body impairment as the result of her
compensable injury and surgery.

8. The claimant is not entitled to any wage-loss    
      disability in excess of her physical impairment    
      pursuant to Ark. Code Ann. §11-9-522.

9. Claimant’s attorney is entitled to the maximum   
      statutory attorney’s fee on all benefits           
      hereinafter awarded pursuant to, and limited by,   
      Ark. Code Ann. §11-9-715.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the November 26, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.  The claimant’s attorney is

entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(Repl.2002).  For prevailing in

part on appeal, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann §11-9-715(b)Repl.2002).

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

         I respectfully concur, in part with, and

dissent, in part, from the majority’s opinion. 

Specifically, I concur in the majority’s finding that

the claimant has failed to prove entitlement to wage-

loss benefits in excess of her permanent physical

impairment rating.  However, I find that the claimant

has failed to prove the compensability of her shoulder
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injury.  Therefore, I respectfully dissent from this

finding. 

         The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62, Ark. App 224, 970 S.W.2d 316 (1998) 

         I agree with the finding that the claimant has

failed to prove that she is entitled to wage loss above

any physical impairment rating as a result of her

alleged shoulder injury, primarily for the following

reasons:

• The claimant was not placed on any
permanent work restrictions
following her release by Dr.
Meredith on July 25, 2013;

• The claimant refused a legitimate
work offer from the respondent-
employer district, choosing instead
to voluntarily retire and receive
early retirement benefits;

 
• The claimant testified that she has

made no real effort to find
employment since retiring from the
respondent school district;
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• The record is devoid of  medical or
other evidence to support a
conclusion that the claimant is
precluded from returning to some
type of gainful employment due to a
work-related shoulder condition;

• The claimant was able to work after
her alleged injury;

• The claimant affirmed that her
shouler has improved.

         Clearly the claimant’s claim for wage-loss

benefits does not meet our statutory requirements for

proving entitlement to such benefits, nor is it

supported by the case law interpreting those statutes. 

Therefore, wage loss benefits must be denied.  However,

in my opinion, the claimant failed to prove the

compensability of her shoulder injury.  Therefore, the

issue of wage loss was improperly considered.

         In his opinion of November 26, 2013, the

Administrative Law Judge supports his finding of

compensability primarily with statements made by the

claimant, whom he found credible.  For example, although

there is no history of a work-related injury contained

within the medical report of APN, Ted Phillips, who

performed a physical examination of the claimant on

February 1, 2013, in compliance with DOT requirements,

the Administrative Law Judge noted that this was a

physical required for bus drivers which had been
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scheduled prior to the claimant’s alleged work-related

injury of January 22, 2013, and he pointed out that Mr.

Phillips did refer the claimant to an orthopedic

specialist to examine her shoulder.  The claimant

explained that she had a regular doctor’s appointment at

the same time and in addition to her DOT required

physical.  In his report of the claimant’s regular

physical examination, also dated February 1, 2013, Mr.

Phillips noted as follows:

         1. Physical exam 
         Needs PE papers filled out for 
         work. Denies any new issues or
         problems at this time.

         2. Musculoskeletal pain
         It occurs constantly and is
         worsening. Location: right
         shoulder (rotator cuff).  There
         was no radiation.  The pain is 
         aching and dull. Context: 
         there was no injury. The pain
         is aggravated by movement.
         There are no relieving 
         factors. Associated symptoms
         include decreased mobility,
         difficulty going to sleep,
         night pain, tenderness and 
         weakness. ... 

         Upon questioning as to why this report failed

to contain a report of any injury, the claimant

responded, “Yes, I told him what happened on the bus.” 

The claimant later stated that she initially agreed with
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Mr. Phillips’ assessment of degenerative joint disease

in her right shoulder (versus an acute injury), “because

arthritis does run in the family.”  The claimant further

agreed that it was after Mr. Phillips recommended that

she be seen by a specialist that she decided to report

her condition to be the result of a work injury.

         Moreover, the claimant’s treating surgeon, Dr.

Meredith, opined in response to correspondence dated

August 5, 2013, that the claimant’s January 2013, work-

related injury was the major cause of her shoulder

injury that required orthopedic surgery.  The record

reflects, however, that Dr. Meredith relied solely on

the claimant’s history of injury provided to him in

forming this opinion.  A careful review of the record

shows that the claimant’s history of injury is

inconsistent.  To illustrate, at the hearing before the

commission, the claimant described the mechanics of her

injury as follows:

         Okay.  Once the students got on 
         the bus, you know, and I’m
         holding it [the lever
         controlling the door] for them
         until they get on the bus,
         and then when I get ready to so-
         called pull it back in, it 
         didn’t need pulling back in.
         It slapped my arm, it pushed
         me. I don’t know exactly what
         happened, but that’s when I
         was injured. I just turned 
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          loose of the - you know, when 
          I realized I was hurt.

         Thus, the claimant’s initial testimony reflects

that the alleged injury occurred while she was closing

the bus door.  The claimant later confirmed, however,

that an AR-N form completed on February 4, 2013,

reflects that she was opening the door at the time of

this alleged incident.  

         Other inconsistencies noted in this claim

include the claimant’s report that she experienced an

immediate onset of pain from this incident, but

dismissed it at the time as nothing more than a pulled

muscle.  This statement clearly contradicts the

claimant’s testimony that she realized she was injured

at the time of the incident, and is more consistent with

her stated belief at the time of her first physical

examination that her condition could very well be

chronic.  Further, although, the claimant offered

uncorroborated testimony that she told co-workers about

the incident that afternoon, the claimant admitted that

she failed to report this incident to her supervisor, or

to anyone at the school until February 4, 2013.  The

claimant, a veteran of the school district, further

admitted that she was fully aware of the policy for

reporting injuries, and that she failed to follow the
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proper procedure.  There were no witnesses to the

alleged injury-causing incident.

         It is well settled that questions concerning

the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of

the Commission.  Powers v. City of Fayetteville, 97 Ark.

App 251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness, but may accept and

translate into findings of fact only those portions of

the testimony that it deems worthy of belief. Id.

         While the above examples of inconsistencies in

the claimant’s testimony may appear relatively minor, or

even somewhat irrelevant when standing alone, these

repeated inconsistencies considered together discredit

the claimant’s overall credibility and diminish the

weight of that testimony.  Therefore, I assign little to

no probative value to the claimant’s testimony

surrounding her alleged injury.  
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         Because the record is riddled with such

inconsistencies in the claimant’s testimony as to

discredit her testimony, and the record is otherwise

devoid of credible evidence to prove that the injury

complained of by the claimant arose out of and in the

course of her employment as she alleges, I find that

compensability of the claimant’s shoulder injury must be

denied.

  
                                
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

                After my de novo review of the entire record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  I agree with the

majority decision that the claimant is entitled to

medical and indemnity benefits arising out of her

compensable shoulder injury, but I would award wage-loss

disability benefits based upon the claimant’s age,

education, experience, residual symptoms, and physical

limitations.
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                  For the foregoing reasons, I concur in part with,

but must respectfully dissent, in part, from the

majority opinion. 

 ____________________________
                           PHILIP A. HOOD, Commissioner


