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Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed December 19, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission    
   has jurisdiction of the within claim.

2. The employee-employer-insurance carrier          
   relationship existed at all relevant times,      
   including on January 23, 2012.

3. The above-mentioned stipulations are hereby      
        accepted.
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4. The claimant has failed to prove by a            
   preponderance of the credible evidence that she  
   sustained a compensable back injury, during and  
   in the course of her employment with the         
   respondent-employer.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the December 19, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must  dissent from the majority opinion denying the

compensability of the claimant’s back injury and her

entitlement to benefits.

         The majority, in affirming and adopting the

Administrative Law Judge’s opinion, has found that the

claimant did not establish causation, because she had a

pre-existing back condition.  Yet, the medical records

make clear that the claimant was “much better overall”

when last seen for her back on November 16, 2010, with a

decrease in pain.  The claimant returned to work in

2010, and she was able to work without limitation or

interruption until the school bus incident on January

23, 2012. The claimant did not receive medical care or

prescriptions during this time.  Her work included

lifting children who weighed up to seventy pounds,

moving furniture, and other physical activities. 

         The existence of a pre-existing condition does

not automatically defeat a claim.  Heritage Baptist

Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  Dr. Shahim noted that the claimant’s need for

treatment as late as 2006 did not indicate that her
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condition at that time was causally related to her

condition after the school bus accident, because so much

time and passed, and because her symptoms were

different.  Certainly, where a claimant was asymptomatic

for more than a year, while performing physically

demanding work, the fact that she had episodes of back

problems does not prevent a finding of causation between

new symptoms after an accident.                          

         Causation does not require 100% proof.  The

claimant must show by a preponderance of the evidence

that her work-related injury was a factor in her need

for treatment, which she has done.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

There is nothing to indicate that the claimant would

have developed a need for treatment had she not been in

the bus, holding onto the opening mechanism, when

another bus struck her bus.  The claimant was

asymptomatic, having done the same job for more than a

year.  The only difference was the bus accident. 

Therefore, causation is established.                     

         I do not credit the opinions of the physicians

who did not treat the claimant.  Dr. Thomas performed an

independent medical evaluation, seeing the claimant

twice.  Dr. Nokes never saw the claimant and only
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reviewed the records.  Dr. Shahim, a neurosurgeon,

evaluated, treated and did surgery upon the claimant,

and his opinion is the most thoroughly explored in the

record.  Dr. Shahim’s opinion that the claimant’s period

of symptom-free activity and the occurrence of symptoms

upon the occasion of the school bus accident show that

the accident was a “significant factor” in her condition

and that the accident caused her condition.              

         After the claimant’s school bus accident, her

symptoms developed and progressed to the point that she

was almost completely bedridden until her surgery, which

resolved many of her issues and eventually allowed her

to return to work, albeit briefly due to subsequent

exacerbations.  At the risk of repetitiveness, the

claimant was able to work, symptom-free, until she was

forcefully jarred when a school bus hit the door of her

bus, the handle of which she was gripping at the time of

impact.

         I would award benefits for the claimant’s

compensable injury.

                 For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                                        
  PHILIP A. HOOD, Commissioner


