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Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 6, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 will not
be admitted into evidence.

4. Claimant has not proven by a
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preponderance of the evidence that she
suffered compensable injuries to her
back, right shoulder or right knee.

5. Because of the above finding regarding
compensability, Claimant has not proven
by a preponderance of the evidence that
she is entitled to reasonable and
necessary medical treatment of her back,
right shoulder or right knee.

6. Claimant has not proven by a
preponderance of the evidence that she is
entitled to additional treatment of her
cervical spine.

7. Claimant has not proven by a
preponderance of the evidence that she is
entitled to additional temporary total
disability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I must

concur in part with, and respectfully dissent, in part,

from the majority opinion.  The claimant sustained a

compensable injury to her cervical spine on December 19,

2012.  Proceeding pro se, she sought benefits for

injuries to her back, right knee, and right shoulder,

which the majority has denied.  I disagree, because I

would award the claimant’s benefits for her back injury

and additional medical treatment of her cervical spine

injury.  I am constrained to agree that she has not

demonstrated the compensability of her shoulder or knee

injury or her entitlement to temporary total disability

benefits.

For the claimant to establish a compensable
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injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

There can be no question that the claimant has

satisfied the specific incident and arising-out-of-the-

course-of-employment elements, because all the injuries

she claims were the result of her December 19, 2012

fall, which occurred while she was performing employment

services.

There are ample objective findings to support

the medical evidence of a lumbar injury.  The claimant
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had muscle spasms documented on January 4, 2013, when

Dr. Moore wrote that she had “tenderness to palpation

throughout the paraspinal musculature of the

suboccipital, cervical, thoracic, and lumbar spine and

somatic dysfunctions consistent with the acute spasm.” 

Tenderness to palpation is not an objective finding,

assuming the physician means that the patient felt pain,

discomfort, or soreness, but it is obvious that Dr.

Moore was saying that the tenderness to palpation which

he observed was “consistent with the acute spasm” which

he observed, which was occurring throughout her spine,

from end to end, including her lumbar spine.  A loss of

the lordotic curve of her spine, which shows the

presence of muscle spasms, was seen on January 4, 2013,

and again in April and June 2013.  An April MRI of her

lumbar spine showed degenerative changes and bulges. 

These objective findings support the other medical

evidence, including her medical providers’ observations

of tenderness to palpation of her lumbar musculature and

her complaints of lumbar pain radiating into her

buttocks, thighs, lower leg, and into her feet.

The final element that the claimant must

satisfy is causation.  The claimant has presented
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evidence that her need for treatment is her work-related

injury on December 19, 2012.  The claimant did have a

pre-existing condition.  She had a history of left arm

numbness related to a possible cardiac event in 2004,

and then no treatment until December 2010, when she had

a motor vehicle accident, with back, neck, and rib pain

as a result.  In February 2011, she was improving.  The

next record of medical care was more than six months

later, in August 2011, when the claimant was seen for

head and face numbness and back pain.  In October 2011,

the claimant had numbness and tingling in her lower back

radiating to both thighs, legs, and feet, since the

December 2010 motor vehicle accident.  Her neurological

examination was normal.  An EMG of her upper extremities

showed mild left ulnar motor neuropathy at the elbow. 

An EMG of the claimant’s lower extremities was performed

on November 18, 2011, and was normal. She was seen again

for lumbar pain in December 2011, with left hand and

elbow numbness and right foot numbness.  In January

2012, the claimant had back pain with left thigh

numbness.  In February 2012 she had upper thoracic and

lower cervical pain and muscle spasms for a few weeks. 

There is no record of any treatment or complaints for
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the next ten months until she slipped and fell at work

on December 19, 2012.

The claimant was able to perform her job and

her hobbies and household duties until the December slip

and fall.  Upon the occasion of her slip and fall, she

developed immediate and significant symptoms, including

muscle spasms.  While she had a history of low back

pain, she had enjoyed a period in which she was

asymptomatic, until that date, when she developed acute

and severe symptoms.

The claimant’s need for treatment was the

compensable injury, which is the aggravation on December

19, 2012, of her lower back pain which originated in her

2010 motor vehicle accident.  This claim is similar to

the claim in Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167(2000), in that the claimant undisputedly

suffered a compensable injury and in that there is a

dispute as to whether there is a causal connection

between the injury and the medical treatment.  As the

court in Estridge explained, the claimant does not have

to prove that the injury is the major cause of the need

for treatment in the case of an accidental injury.  Ark.

Code Ann. § 11-9-102(4)(A)(i).  While the claimant does
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have degenerative problems and a history of lower back

pain, the medical records and the claimant’s testimony

show that she was not experiencing symptoms in the ten

months prior to the accidental injury at work, and that

her slip and fall either caused or precipitated the need

for medication, physical therapy, and other treatment. 

As in Estridge, “that is clear.”  Estridge, 343 Ark. at

282.   

The medical records and the claimant’s

testimony show that the claimant had problems centered

around her lumbar spine since 2010, but that she

experienced improvement in her symptoms of lower back

and leg pain such that she did not seek treatment for

her lower back for ten months prior to the accident. 

She developed acute muscle spasms as a result of that

accident and the renewal of her low back pain radiating

into her lower extremities.  Additionally, her

physicians noted buttock pain which was not reflected in

the records between 2004 and February 2012.  Thus, the

claimant not only had a revival of old symptoms, which

had been non-existent for ten months, but she also had

new symptoms and acute symptoms as a result of the

accident.  A claimant does not have to support a
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continued need for medical treatment with objective

findings.  Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).  It is undisputed

that the claimant had a pre-existing condition. 

However, the work accident aggravated the pre-existing

condition and is a compensable injury.  A causal

connection is established when the compensable injury is

found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment. 

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004).  The compensable injury is a factor

in the need for treatment, and the claimant is entitled

to medical benefits for her lumbar injury.

I note that the claimant fell in her yard

prior to her slip and fall, but I do not credit the

respondents’ witnesses’ self-serving testimony that she

needed and wanted to see a doctor but did not have

insurance.  The claimant did have a fall, but she did

not need to see a physician at that point.  The claimant

had been to the emergency room in the past, and she

could have done so again, if she was in need of

treatment.
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The claimant’s knee and shoulder injuries are

not compensable, because there were no objective

findings made by a physician or medical provider. 

Objective findings must be outside the claimant’s

control, such as a doctor’s observation of swelling or

bruising or spasms, or an MRI or x-ray showing internal

damage.  There was no such evidence for the claimant’s

knee, and the Workers’ Compensation Act requires

objective findings for compensability.

While the claimant testified that she could

not work at all, her physicians released her to

restricted duty.  Because the claimant did not attempt

to return to the work offered to her within those

restrictions, an award of temporary total disability is

not available in this claim.

The treatment of the claimant’s lumbar spine

was reasonable and necessary medical treatment of her

compensable injury.  The treatment was causally

connected to the work injury and intended and likely to

provide improvement.  In fact, the medical records

reflect that the claimant did experience improvement

slowly over time with physical therapy, specifically

when aquatic therapy was used.



Clark - G210725 11

The claimant also sought additional medical

benefits for her cervical spine.  It is important to

note that her pre-existing cervical spine and arm

complaints were left-sided, but her symptoms since

December 2012 were right-sided.  The claimant was

receiving treatment from Dr. Moore and Dr. Sprinkle,

until Dr. Cathey decided that the claimant’s need for

treatment was related to her pre-existing condition,

which was a result of his less-than-correct application

of the law.  A causal connection can exist between a

work accident and a need for treatment even in the

presence of a pre-existing condition, and the record is

clear that the claimant enjoyed a period of ten months

without symptoms, until the work injury occurred.  Thus,

there is a causal connection between the need for

treatment.  Also, Dr. Cathey’s opinion is not based in a

sound understanding of the law and facts.  Thus, the

treatment plans of Dr. Moore and Dr. Sprinkle should

control, and the claimant should be able to continue

treatment.

I would award medical benefits for the

claimant’s lumbar spine injuries and additional medical

benefits for the claimant’s cervical spine injuries.
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For the foregoing reasons, I must concur in

part with, and respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


