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NUNC PRO TUNC ORDER

The Full Commission, on its own motion, finds

that a clerical error exists in the Opinion and Order

filed December 20, 2013, wherein the dissent was

inadvertently inserted from another file.  The Full

Commission is authorized to correct clerical errors and

this is a proper case for exercise of that authority. 

Ark Code Ann. § 11-9-713(d)(Repl. 1996).  The Opinion

and Order filed on December 20, 2013, is hereby

corrected to reflect the proper dissent which is
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attached hereto.  In all other respects, the Opinion and

Order shall remain the same and shall not be otherwise

affected.  

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

                                   
PHILIP A. HOOD, Commissioner

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sustained a compensable injury to his low

back as a result of a motor vehicle accident on May 20,

2011.  The respondents accepted the claim and provided

benefits up to the point that surgery was recommended. 

The claimant sought additional benefits.

 Under Arkansas workers’ compensation law, the

employer takes the employee as she is found, and

circumstances which aggravate preexisting conditions are
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compensable.  Nashville Livestock Comm’n v. Cox, 302

Ark. 69, 787 S.W. 2d 664 (1990). Employers must promptly

provide medical services which are reasonably necessary

for treatment of compensable injuries.  Ark Code Ann.

Sec. 11-9-508(a). Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  However, injured

workers have the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary for treatment of the compensable injury. 

Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).  What

constitutes reasonable and necessary medical treatment

is a question of fact for the Commission.  Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001). 

Further, when the primary injury is shown to have arisen

out of and in the course of employment, the employer is

responsible for any natural consequence that flows from

that injury.  Wackenhut, supra.  The basic test is

whether there is causal connection between the two

episodes.  Id.  A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the
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disability or need for treatment. Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury.  Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995).  A claimant does

not have to support a continued need for medical

treatment with objective findings.  Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).  Postsurgical improvement is a proper

consideration in determining whether surgery was

reasonable and necessary.  Hill v. Baptist Medical

Center, 74 Ark. App. 250, 48 S.W.3d 544 (2001), citing

Winslow v. D & B Mechanical Contractors, 69 Ark. App.

285, 13 S.W.3d 180 (2000).

As in Williams, supra, the claimant sustained

a compensable injury, which aggravated his pre-existing

back condition, for which he seeks additional medical

treatment, as well as additional temporary total
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disability benefits and an attorney’s fee.  As in

Williams, the primary question is whether there is a

causal relationship between the accident and the need

for the claimant’s additional medical treatment,

including surgery.

The majority, in affirming and adopting the

Administrative Law Judge’s opinion, declined to award

benefits, because the claimant had a pre-existing

condition and because his MRIs did not show a change in

condition.  The majority has held the claimant to a

standard higher than that required by the Act.  Because

the claimant was not seeking permanent benefits, he was

not required to prove major cause.  Williams, supra at

6. He needed only to show that the work-related accident

was a factor in his need for treatment.  Id. 

The medical opinion upon which the majority

relied was that of Dr. Lennard, who stated that the

changes shown on the claimant’s MRI studies were

unrelated to any work accident, and that the surgery

corrected those changes.  The conclusion of the majority

is that the claimant’s symptoms were therefore unrelated

to the work-related accident.  This conclusion ignores

the following facts.  Dr. Lennard’s opinion did not
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address the claimant’s symptoms.  The claimant was able

to work prior to the accident.  He had only intermittent

treatment for his back since 2004.  He had back pain and

right leg symptoms in 2006 which resolved with injection

therapy.  He only had back pain with left leg symptoms

in December 2010.  He was taking Flexeril in March and

May 2011, but there are no records of treatment or

doctor’s visits since 2006 other than the December 2010

visit.  Surgery was never a recommendation prior to the

accident.  After the motor vehicle accident, he was

unable to work.  He was under active and constant

medical treatment, including doctor visits, MRIs,

myelograms, injections, epidural steroid injections and

physical therapy.

The majority’s decision requires a

determination that the claimant was in a downward spiral

of symptoms which began prior to the motor vehicle

accident.  Indeed, he had a pre-existing back condition. 

However, as noted above, he did not experience constant

limitation or need for treatment.  He saw a doctor once

in 2004, twice in 2005, at least once in 2006, with

other visits for injections, then once in December 2010. 

He also had two prescriptions filled in 2011, once in
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March, and once in May.  The contrast with his medical

treatment after the accident is telling.  He was seen

seventy-eight times between May 23, 2011 and May 23,

2013.  Obviously, the claimant was not in the state of

decline before his accident that he was after his

accident.

The claimant’s pre-accident condition can be

gleaned from the few pre-accident medical records.  In

April 2005, his low back pain was resolved according to

Dr. Collins, and he reported that he felt “close to

normal.”  In December 2005, he had pain and stiffness in

his low back and right leg.  In 2010, the claimant had

pain and stiffness in his low back and left leg for a

week, with thoracic spinal tenderness and negative

straight-leg-raise testing.  He was diagnosed with

thoracic spasms and lumbago and prescribed Motrin and

Flexeril.  There are no other medical records reflecting

his condition up to the date of the accident, other than

the refill of his Flexeril prescription in March and May

2011.  The claimant testified that he was using the

Flexeril for a “pulled muscle pain” in his back in March

and May, and that he did not have pain going into his

left leg at that time.



Christen - G104286 8

Yet, immediately after the accident, on May

23, 2011, the claimant presented to Dr. Collins with low

back pain and immediate left leg numbness after a motor

vehicle accident while working on May 20, 2011.  The

claimant had “known” degenerative disc disease.  Dr.

Collins observed left lower lumbar spinal tenderness,

with a positive left straight-leg-raise test and

decreased sensation to pinprick and touch generally.  X-

rays showed offset L4-5 vertebra and degenerative disc

disease changes on his lumbar spine, worse at L4-5.  His

assessment was low back pain with left radiculopathy and

numbness.  He prescribed Motrin, took the claimant off

work, and planned an MRI.  His condition did not change

through June 2011, even with an epidural steroid

injection. 

Dr. Collins referred the claimant to Dr.

Crabtree, of the Springfield Neurological and Spine

Institute on June 17, 2011.  Dr. Crabtree assessed

lumbago and acquired spondylolisthesis.  He stated that

“lower back pain and lower extremity pain due to an on

the job injury sustained during a motor vehicle accident

- prevailing factor.  Significant pre-existing issues

were likely a predisposing factor to symptom
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development.”  He planned a nonsurgical approach but

expected that surgery would be required at some point. 

He planned physical therapy.  This was his plan again in

September.

Dr. Lennard saw the claimant in October 2011,

who reported the same symptoms.  A surgical

psychological evaluation showed that there were no

contraindications to surgical intervention for the

claimant.  In November 2011, Dr. Lennard noted that the

claimant had improvement with physical therapy, but that

“his pain is currently located in his lower back and

plantar aspect of the left foot made worse with

prolonged standing.  He experiences paresthesias and

radiating pain in the anterior thigh and leg, into the

plantar foot.”  In December 2011, Dr. Lennard noted that

the claimant was “the same.”  He had an occasional ache

in his lower back and the plantar aspect of his left

foot.  He had numbness of the left anterior thigh and

leg.  His pain was a seven on a scale of one to ten. 

Standing increased his symptoms.  Dr. Lennard released

him at maximum medical improvement.

On January 6, 2012, just a few weeks after Dr.

Lennard’s last visit with the claimant, he saw Dr.
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Collins with low back pain.  He had no real change in

status since May 2011. He had a positive straight-leg-

raise test on the left.  Dr. Collins recommended a

second opinion, since Dr. Lennard had only recommended

physical therapy and work hardening.  At the end of

January 2012, Dr. Katz evaluated the claimant.  He

reported a long history of back pain which worsened

after the May 2011 car accident.  He developed left leg

symptoms.  Dr. Katz stated that with the long history of

back pain which worsened after the car accident with

left radicular symptoms, failed epidural steroid

injections, and physical therapy without lasting relief,

surgery was an option that could help him.

In February 2012, Dr. Katz saw the claimant

with severe low back pain and leg symptoms on the left. 

He had tried conservative treatment without significant

relief and, given his MRI findings, a L4-5 and L5-S1

decompression and fusion with instrumentation was

planned.  Surgery was performed on March 21, 2012, and

upon discharge, his preoperative symptoms were improved. 

In April, he was significantly better.  In May, his

symptoms were “some” improved.  Physical therapy was

begun.  In July, he was improved, and physical therapy
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was discontinued.  By the date of the hearing, he had

improvement, but still some discomfort.

There is a significant difference between the

claimant’s condition before the accident and immediately

after the accident.  There is also a significant

difference between the claimant’s condition before the

accident and at the time that Dr. Lennard released him,

and before the accident and at the time that Dr. Katz

recommended surgery.

There is no question that the claimant had

pre-existing back problems.  The significant increase in

his symptoms and the dramatic increase in his need for

treatment immediately after the accident show that the

claimant’s need for treatment even after Dr. Lennard

released him was causally connected to the work-related

accident.  This evidence is sufficient to establish a

causal connection between the work-related incident and

his need for treatment, notwithstanding the fact that

the claimant had a pre-existing condition in his back. 

See Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167(2000).  As the court in Estridge explained,

the claimant does not have to prove that the injury is

the major cause of the need for treatment in the case of
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an accidental injury.  Ark. Code Ann. §

11-9-102(4)(A)(i).  A causal connection is established

when the compensable injury is found to be “a factor” in

the resulting need for medical treatment, even though

the compensable injury is not the major cause of the

disability or need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

The claimant’s treatment of record was

reasonable and necessary medical treatment of his

compensable injury.  Absent the motor vehicle accident,

the claimant would have continued to treat his pre-

existing spinal condition with occasional treatment and

with muscle relaxers.  While one could speculate that he

would require surgery in the future, it would only be

speculation, especially in light of the limited

treatment he required up to May 23, 2011.

I would award additional temporary total

disability benefits from January 6, 2012 until October

5, 2012, based upon Dr. Collins’ opinion that the

claimant was unable to work since May 23, 2011, his need

for surgery, and Dr. Katz’s release on October 5, 2012. 

I would also award an attorney’s fee based upon this

indemnity award.
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For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


