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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 6, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on August
7, 2013, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he
suffered a compensable injury to his left
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knee while working for respondent on May
2, 2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  The claimant

sought benefits for a knee injury sustained on May 2,

2013, when he felt immediate pain while putting flour

from a fifty-pound bag of flour into a blender as he was

twisting.  He did not immediately report the injury, but

on the second day after the injury, he did report it. 

He was seen by Dr. Berestnev, who prescribed anti-

inflammatory medication. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is
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identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The lifting and twisting event quite obviously

occurred while the claimant was performing employment

services.  The claimant reported the incident to his

supervisor two days after it occurred, because he

initially thought it would resolve quickly.  The arising

out of and in the course of employment element is

established.  Likewise, the specific incident and

identifiable by time and place of occurrence elements

are established as the claimant was quite specific that

he felt pain upon twisting while putting flour in the

blender.

The claimant must demonstrate medical evidence

supported by objective findings establishing the injury. 

The claimant was evaluated on May 6, 2013 by Dr.

Berestnev who observed pain to palpation in the left

iliotibial area, as well as a positive Ober’s test.  In

the Ober’s test, the examiner fully abducts the lower

extremity that needs to be tested, then allows the force

of gravity to adduct the extremity until the hip cannot

adduct any further.  It is used to identify an
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iliotibial injury.  In the Ober’s test, the examiner

performs the motions, and the subject is passive

throughout the exam.  Kluckhohn, Nicole. Physiopedia:

Ober’s Test, http://www.physio-pedia.com/Ober%27s_Test. 

This is an objective finding.  Dr. Berestnev recommended

that he use an anti-inflammatory and felt that the

claimant had a knee strain from sudden strenuous

movement.  On May 9, 2013, Dr. Berestnev observed pain

to palpation of the left patella.  He recommended

physical therapy and continued anti-inflammatory

medication use.

The claimant was seen on May 14, 2013 in the

emergency room.  He was diagnosed with arthralgia and a

left anterior horn meniscal injury.  He had a positive

McMurray test on that date.  He was prescribed a muscle

relaxer “for muscular pain, spasm,” which is indicative

of the observation of spasms, which is an objective

finding.

The claimant was seen on May 20, 2013 by Dr.

Coker, who performed the McMurray test upon the

claimant’s left knee.  This produced popping, which is

an objective finding.  The test is performed as follows:

With the patient supine the examiner holds the



Chavez-G304070 6

knee and palpates the joint line with one
hand, thumb on one side and fingers on the
other, whilst the other hand holds the sole of
the foot and acts to support the limb and
provide the required movement through range.
The examiner then applies a valgus stress to
the knee whilst the other hand rotates the leg
externally and extends the knee.  Pain and/or
an audible click while preforming this
maneuver can indicate a torn medial meniscus.  
To examine the lateral meniscus the examiner
repeats this process from full flexion but
applies a varus stress to the knee and medial
rotation to the tibia prior to extending the
knee once again. 

Lowe, Rachael.  Physiopedia: McMurrays Test,

http://www.physio-pedia.com/McMurrays_Test.  Popping was

observed on May 20, 2013, with this test, and this is

another objective finding of injury.  Dr. Coker

diagnosed a torn medial meniscus of the left knee and

planned an MRI.

The claimant began physical therapy on May 23,

2013. The therapist stated that the claimant’s

examination and complaints were consistent with left

knee patellofemoral syndrome and that he likely

irritated a piece of cartilage behind his kneecap.  

The MRI was performed on June 17, 2013, and

was normal.  Dr. Coker saw the claimant on June 20,

2013, and felt that he had synovitis of the left knee,

after doing some hard work and pinching some synovium. 
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He was able to return to work without restrictions.  The

medical evidence, including objective findings, shows

that the claimant sustained an injury of the left knee.

The claimant must show that the twisting and

lifting event caused internal or external physical harm

to the body which required medical services or resulted

in disability or death.  

The claimant had a period of left knee pain in

2012.  He was seen only once for it.  The record shows

no objective findings at all, only lateral tenderness.  

He related that pain to running, and that once he

stopped running, his knee pain stopped too.  He had not

had difficulty with his knee since that time, until May

2, 2013.  The claimant stated that the pain in his knee

in 2012 was not as severe or in the same location, and

that his knee pain in May 2013 was significantly more

intense.  They did not feel like the same kind of injury

at all.

There was testimony elicited from the

claimant’s lead man that he observed the claimant wear a

knee brace once and limp twice before the injury.  This

testimony was not forthcoming until the respondent’s

attorney used leading questions to get the witness to
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change his testimony from not having observed limping to

having observed limping.  This testimony is too

unreliable to be given any weight.

A manager for the respondent testified that he

observed the claimant walking without a brace or a limp

on May 25, 2013, which was not consistent with his

presentation earlier at a work meeting, when he was

limping and in a brace.  The claimant testified that

when he wore the leg brace, it made it very difficult

for him to walk, so he discontinued using it.  This

explains the difference in the claimant’s gait at the

meeting and on May 25, 2013.  The manager’s observation

neither proves or disproves the claimant’s condition.

The claimant was able to perform his duties

without difficulty until May 2, 2013.  On that date, he

had the sudden onset of pain while carrying a heavy load

and twisting, which he reported within forty-eight

hours.  He sought immediate treatment, and his reports

of the mechanism of injury to his physicians are nearly

identical.  The report of injury, investigation report,

and safety board report all reveal the same mechanism as

well.  The claimant’s physicians felt the mechanism of

injury and his complaints were related.  The claimant
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experienced relief with physical therapy which was

consistent with the assessments of his physicians. There

is no evidence of any other injury or cause of his

symptoms.  Causation is established.

The claimant has proven all the elements of a

compensable claim.  I would award appropriate benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


