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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 18, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on August
28, 2013, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that she is
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entitled to benefits pursuant to A.C.A.
§11-9-505(a).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion.  The claimant sought

benefits under Ark. Code Ann. Section 11-9-505(a),

because she was terminated.  She sought benefits from

November 21, 2010, to January 30, 3011, and again from

July 2, 2011, to December 31, 2011.  In order to prove

her entitlement to the difference between benefits

received and the average weekly wages lost during the

period of the refusal to return her to work, the

claimant must show that she sustained a compensable

injury, that suitable employment within her abilities

was available, that the employer refused to return her

to that work, and that the refusal was without

reasonable cause.  Roark v. Pocahontas Nursing and

Rehabilitation, 95 Ark. App. 176, 235 S.W.3d 527 (2006);

Torrey v. City of Fort Smith, 55 Ark. App. 226, 934

S.W.2d 237 (1996).

The parties stipulated that the claimant

sustained a compensable injury to her left eye on

February 20, 2010.  The claimant continued to work for

the respondent employer from the date of injury until
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November 20, 2013, when she was terminated.  The

employment she was performing and would have continued

to perform if not for her termination was clearly within

her physical and mental abilities.  Up until November

20, 2013, the respondent employer had returned the

claimant to work, but upon her termination on that date,

the respondent refused to continue to return her to

work.  The only element in dispute is whether that

refusal was without reasonable cause, or more

specifically whether her termination was without

reasonable cause.

The respondent-employer did not comply with

the terms of its own policies, as shown in its handbook

and according to the testimony of the claimant’s

supervisor, Chris Shaw.  The supervisor testified that,

pursuant to company policy, an employee is to receive a

written warning for her first violation. A second

violation results in a three-day suspension, and a third

violation results in termination of employment. 

However, the only warning in evidence to the claimant

was in July 2010. That warning states that the next

violation would result in a three-day suspension,

consistent with the supervisor’s testimony.  Therefore,
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the violation of which the claimant was accused on

November 20, 2010 should have resulted in a three-day

suspension, according to the supervisor’s understanding,

the written warning given to the claimant in July 2010,

and the handbook policies.  However, she was terminated

in contravention of the employer’s own rules.

Further, the claimant’s termination was not

based in fact.  The claimant had completed her tasks and

her work had been inspected by her line leader on

November 20, 2010.  She had  clocked out and put away

all her equipment, and was near the exit of the facility

to leave, when the supervisor stopped her and told her

that he was going to inspect her work.  He said the line

she cleaned was dirty.  He directed her to his office,

where she understood she would get another warning which

she would have to sign.  He was very angry, and he

yelled.  He said that because she did not have her eye

protection or lock-out mechanism with her, she was in

violation of the rules.  She attempted to explain

through an interpreter who was present that she had

already put away her eye protection and lock-out

mechanism and clocked out, and that she was on her way

out the door.  There was a leader with them, who spoke
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Spanish.

The claimant knew that the policy was that she

would get a written first warning, a written second

warning with a three-day suspension, and upon the third

violation, termination.  She signed the paperwork which

she was given, believing it to be her second warning. 

She had only had one warning before this time, in July

2010.  The claimant does not read, write, speak, or

understand the English language.  She only speaks

Spanish.  The document, written only in English, which

she could not read or understand, was termination

paperwork.  The leader did not read the paper but just

gave it to her to sign, saying that the supervisor was

giving her a warning because she did not have her

glasses. She was not given a chance to write anything on

the form about her side of the story, and she did not

know she was being terminated when she was signing the

form.  She realized she was being terminated only when

her supervisor asked her to turn in all of her

equipment, at the end of her meeting with the

supervisor.  The claimant contacted the human resources

department, speaking to three different people, but no

investigation was conducted, and she was never asked to
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complete a report.  Not only was the employer in

violation of the process of her termination, the grounds

were invalid too.  The claimant did not have to have her

safety equipment once she had clocked out and was

leaving work.  Her termination was based upon a

manufactured excuse.

The supervisor stated that early in the

claimant’s shift, on November 20, 2010, he saw her

without her eye protection, and he had told her they

would discuss this fact the next day.  The claimant

adamantly denied that she was without her eye protection

at any time on November 20, 2010.  There was no written

documentation of this violation.  The claimant was not

given a three-day suspension as a result of this alleged

second rule violation.  The supervisor stated that he

did not make written documentation of the violation.  He

stated that he did not follow the company policy,

because he failed to give her a three-day suspension as

a result of the alleged second violation.  He

specifically stated: “But for me to follow the rules, I

have to give her three days.”  

The supervisor stated that during his end-of-

shift inspection, he observed that the claimant’s
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equipment had not been locked out and that she had stuck

her hand in the “debone cone line.”  The claimant

testified that the line that she cleaned had been

inspected by a line leader and that she had clocked out,

when the supervisor called her back to inspect her line. 

It is strange that the supervisor conducted the

inspection at all, because the claimant testified that

his assistant had always performed the inspection in the

past.  The supervisor’s assistant also happened to be

the supervisor’s brother.  To complicate things further,

the supervisor’s assistant (and brother) was the

claimant’s ex-boyfriend.  She suspected that this could

have been part of the reason for getting rid of her. 

This messy state of affairs tarnishes the credibility of

the supervisor’s testimony, when considered in light of

the admitted failure to follow company protocol.

The supervisor also stated that the claimant

was not clocked out at the time he called her to his

office.  His credibility is called into question by his

admitted failure to follow the company’s rules, giving

more credence to the claimant’s testimony that first,

she did not fail to wear her eye protection, and second,

that she was done working for the day and clocked out
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when the supervisor took her to his office to terminate

her.  The claimant was terminated for questionable

reasons, without the protection of the company’s

policies.

The supervisor’s credibility is further

weakened by his assertion that there was a piece of

paper in her personnel file which showed a second

violation.  Yet, there was no such document.  Further,

his suggestion that she had a three-day suspension would

easily be proven or at least corroborated by records of

her pay and clocking in and out, yet there is no such

evidence.  This blatant untruth on his part contradicts

his testimony that for him to comply with the company’s

policies, he should have only given her a three-day

warning, for a second violation, on November 20, 2010,

instead of terminating her.  Either she was on her

second violation or she was not, yet he told two

different stories.  The evidence shows that she had one

violation in July 2010, and that she was accused of a

second violation on November 20, 2010, in complete

disregard of company policy.  

Lastly, the disciplinary report that the

supervisor prepared to terminate the claimant states
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that first, the claimant did not have her lock on her

during “pre-op” and “then” she saw her working without

her goggles.  Yet, his testimony was explicit that he

first saw her at the beginning of her shift without

goggles and that at the end of the shift, she did not

have her lock.  His inability to accurately report the

facts erodes the last shreds of his credibility.

While not dispositive of the issue under the

Workers’ Compensation Act, it is worth observing that

the Department of Workforce Services did not find the

justifications presented by the respondent-employer

sufficient to establish work misconduct.

The Act requires that a termination sufficient

to bar benefits under Ark. Code Ann. Section 11-9-505

must be reasonable.  A termination which does not comply

with the employer’s own rules is not reasonable.  A

termination based upon facts which are not credible or

substantiated is not reasonable.  In fact, had the

termination complied with the company policies, there

would be documentation of misconduct as well as the

claimant’s explanation, if necessary, upon which a

proper evaluation of the circumstances and

justifications could be made.  The claimant was not
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given the benefit of the policy purported to be applied

equally to all employees, nor was she given the

opportunity to report her explanation of the

circumstances.  All we are left to base an opinion upon

is the testimony of the supervisor with his extremely

flawed credibility and the testimony of the claimant,

whose testimony is unimpeached.  Even without her

testimony, there is no rational or reasonable basis

presented by the documentary evidence or the testimony

of the supervisor.  The claimant has amply demonstrated

that the employer failed to return her to work, by

terminating her without reasonable cause, such to

entitle her to 505 benefits.

I would award the benefits the claimant sought

and an attorney’s fee, since this claim was

controverted.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


