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CHERRIE BYES-KELLY,
EMPLOYEE                               CLAIMANT

STEPHEN L. LAFRANCE HOLDINGS, INC.,
EMPLOYER                               RESPONDENT

AMERICAN CASUALTY COMPANY
c/o CNA INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT
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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 8, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.   The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about March 20, 2012, when the
claimant sustained a compensable cervical
injury.
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3. Based on an average weekly wage of $446.52, the
claimant would be entitled to compensation rates of
$298.00 for temporary total disability benefits and
$224.00 for permanent partial disability benefits.

4. Respondents accepted the claim as compensable and
paid some benefits.

5.   The claimant has received an 11% rating to the body
as a whole from Dr. Seale, which is being paid by
respondents.

6.   The claimant reached maximum medical improvement    
     on January 21, 2013.

7.   The claimant has unreasonably refused to
participate in vocational rehabilitation. 

8.   Considering the claimant’s age, education, work
experience, medical evidence, motivation, post-
injury income, claimant has failed to prove by a
preponderance of the evidence that she is entitled
to wage loss benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 8, 2013

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must  dissent from the majority opinion.  The claimant

sought wage-loss benefits.  The majority has determined

that she is not entitled to those benefits, because she

unreasonably refused to participate in vocational

rehabilitation.  I disagree.

                       The claimant sustained a compensable cervical

injury on March 20, 2012, for which she received some

benefits.  She worked in a warehouse, and on March 20,

2012, she was injured when the hood of a large

industrial printer closed on her while she was

attempting to remove a paper jam.  This impact caused

headaches and numbness on her left side.  The claimant

had left arm numbness, pain, and weakness in September
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2012, when she saw Dr. Seale.  Dr. Seale stated that her

symptoms were severe and recommended fusion surgery at

C5-6 and C6-7.  This was performed on October 16, 2012,

revealing a disc herniation much larger than Dr. Seale

expected to find.  The surgery was successful in

relieving the claimant’s left arm numbness, but not her

severe pain.  

         Dr. Seale stated that the claimant reached

maximum medical improvement on January 21, 2013, and

sustained an 11% permanent anatomical impairment to the

body as a whole.  Her work restrictions remained no

bending or twisting and no lifting over twenty pounds. 

Dr. Seale released the claimant from his care on January

21, 2013, after recommending a functional capacity

evaluation.  This was done on February 13, 2013, and

showed that she was capable of working in a sedentary

occupation.  She satisfied 34 of 53 consistency

measures, so the evaluator deemed her effort unreliable. 

The claimant saw Dr. Seale one last time after the

evaluation.  He noted that her significant paraspinal

pain interfered with the claimant’s sleep, but he

released her with no restrictions.  She was not returned

to her previous job.
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         Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  A

worker who sustains an injury to the body as a whole may

be entitled to wage-loss disability in addition to his

anatomical loss.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961).  The wage-loss factor is the extent

to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001).

         The Commission is charged with the duty of

determining disability.  Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).  In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.

11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276
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(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987).

         The claimant had an 11% permanent anatomical

impairment to her body as a whole arising out of the

significant damage she suffered to her cervical spine

and the resulting surgical repair. Dr. Seale

characterized her symptoms as severe and noted that the

disc herniation was even larger than he suspected.  Her

symptom, after her surgery, was neck pain.  Dr. Seale

placed limitations on her activities on January 21,

2013.  These were no bending, no twisting, and no

lifting more than 20 pounds. After her functional

capacity evaluation, Dr. Seale, in an apparent effort to

discipline her, released her with no restrictions,

despite the fact that she had a significant spinal

injury and surgery with residual pain.  He did not

adjust her impairment rating, based upon the functional

capacity evaluation, so her residual pain remained a

valid complaint.  He did not instruct her to discontinue

her pain medications.

         The claimant described her pain at the time of

the hearing as burning and sharp, for which she took

pain medication.  This is consistent with Dr. Seale’s

observations, restrictions, and prescriptions, as well
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as those of Dr. Sholakh and his colleagues.  The

claimant required pain relief medication.  Dr. Sholakh

saw the claimant for management of her pain as well as

general treatment in April 2013.  He noted that the

claimant’s statement - that she only used her pain

medication (Vicodin) when she needed it - was consistent

with her pharmacy records.  Thus, there is no question

of inappropriate pharmaceutical use.  Dr. Sholakh’s

clinic prescribed Vicodin and Naproxen for her neck pain

beginning in April 2013.  At the time of the hearing,

she was no longer using Vicodin.  She used a muscle

relaxer three or four days a week, because of the

burning pain.  She took Naproxen every day.  The

claimant needed further medical care for her neck and

arm.

         The claimant’s general health had been good

prior to her injury, but she experienced pain in her

neck and depression after her surgery and her release

from treatment.  She related her stress to her injury,

symptoms, and the legal problems arising out of the

injury.  She did not believe she could do the work she

had been doing at the time of her injury, because it

required too much heavy lifting and walking.  Both

lifting and walking caused her pain.  She would not lift
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something that weighed 30 pounds, because it caused her

burning, sharp pain in her neck and a headache.  She had

never had pain like that before her injury.  She had

that pain when she washed dishes and when she combed her

hair.  Holding her arm up caused her pain.  Sitting or

standing for a few minutes caused pain, unless she was

able to prop herself up against something.  She lay down

often. She had to change positions regularly.  She was

unable to vacuum or sweep.  She was only able to get

about four or five hours of sleep at night, because she

could not find a position that was not painful.

         The claimant’s age is a significant factor in

her ability to earn a wage.  She was 47 years old at the

time of the hearing, which is a substantial negative

characteristic for a job seeker.  This is sharpened by

her need to find a totally new line of work.  Another

negative characteristic is her limited education.  She

had a high school diploma and certified nursing

assistant certification.  She had not been a CNA for a

very long time, and she could not longer physically do

that work.  Her work history was limited to factory and

CNA work, until 2003, when she went to work in the

respondent’s pharmaceutical warehouse.  She worked there
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until her injury in 2012.  Her work was heavy, because

she was lifting or pulling up to 30 pounds regularly.

         The claimant’s attitude toward returning to

work was evidenced by her testimony that, while she had

not yet been able to return to work, she hoped to become

employed in the future. She had applied for Social

Security disability benefits, but then dropped her

application.  She was not sure if she would pursue it. 

She stated that she would like to return to her job, if

she was physically able.  At her deposition, she stated

that she was not interested in vocational

rehabilitation, but when asked at a hearing, she

explained that she had significant memory problems that

she felt would interfere with such a program.  She did

not have such problems before her injury.  When

explaining this, the claimant became emotional at the

hearing.  She also stated that her main concern was her

health, and that money could not buy back her health.

         The claimant was unable to live in her own home

in April 2013, because she could not pay her utilities. 

Obviously, in her financial distress, resisting

employment would be inconceivable without excellent

reason.  The opportunity to receive some portion of her

average weekly wage of $446.52 could hardly be said to
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be excellent reason, without further justification.  She

used her permanent partial disability checks to pay for

her prescriptions.

         Dr. Seale, the respondents, the Administrative

Law Judge, and the majority have determined that the

claimant is able to work at any job, because she gave an

inconsistent performance at a functional capacity

evaluation.  This is despite a significant spinal injury

which required major surgery and resulted in an 11%

total body impairment.  Further, the claimant’s pain did

not resolve, a fact upon which Dr. Seale based his

impairment rating and upon which the respondents based

their payment of permanent partial disability benefits. 

She required continued pain management through her

family clinic.  There was no question of drug-seeking

behavior. The claimant was straightforward that she was

afraid that certain activities at the evaluation and

elsewhere would cause injury and that she did not think

there was a job that she could do or learn to do.  The

record shows that the claimant suffered sufficient

stress related to her injury and the workers’

compensation process to cause depression.  When

considering all these factors together, it is

understandable that the claimant’s functional capacity



BYES-KELLY - G202541 11

evaluation did not go well.  It is not proof that she

was dishonest with any of her physicians, and to repeat,

Dr. Seale did not change his permanent impairment rating

after the functional capacity evaluation.

         The respondent relied upon the claimant’s

statement at deposition that she was not interested in

vocational rehabilitation.  To be clear, the claimant

was asked if she was interested in, “if you’re eligible

for it,” having the respondents “hire somebody to try to

find a job for you or ... try to get you retrained.” 

She said no, stating that she felt she was disabled. 

This was not an offer of vocational rehabilitation, but

merely a vague reference to a benefit.  It resembles the

job offers which are inadequate as bona fide offers of

employment for purposes of Ark. Code Ann. Sec. 11-9-

522(b) and (c), in which a claimant is told that if a

job is open and if he qualifies, then he could be

employed.  Cross v. Crawford County Mem'l Hosp., 54 Ark.

App. 130, 135, 923 S.W.2d 886, 889 (1996) (citing

Weyerhaeuser Co. v. McGinnis, 37 Ark. App. 91, 824

S.W.2d 406 (1992)), and Hope Scl. Dist. & Risk Manage.

Resources v. Wilson, 382 S.W.3d 782 (Ark.App.

3-16-2011).  Certainly, the claimant was not offered

details, even of what her rights were, and the question
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at deposition was couched in terms of “if you are

eligible” and other vagaries.  Such a mention of

vocational rehabilitation was merely “speculative and

based on future circumstances,” and not an offer

sufficient to base a finding that she was unwilling to

work.

         In light of the physical and circumstantial

limitations upon the claimant’s ability to earn a wage

at all, I would award the claimant wage-loss disability

benefits in the amount of 75%.  This is in recognition

of her computer and paperwork skills and ability to do

sedentary work and of her physical impairment, pain,

limited work and education, general health, including

her depression and related memory issues, and her age.

         For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


