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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G206441

KAY E. BURGE, EMPLOYEE  CLAIMANT

FARMERS & MERCHANTS BANK, EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO./
SUMMIT CONSULTING, INC. CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 3, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 8, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of
this claim in which the
employee-employer-carrier
relationship existed on July 5,
2012, at which time the
claimant was earning sufficient
wages to be entitled to a
compensation rate of
$307.00/$230.00, in the event
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this claim is found to be
compensable. The claimant’s
group insurance carrier, Blue
Cross Blue Shield, has paid
some expenses on this claim and
she has received benefits under
a short term disability policy
(one-half paid by employee/one-
half paid by employer).

2. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of her
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty days of receipt of
the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion.  I would award the

claimant medical and indemnity benefits arising out of

compensable back injury at work on August 23, 2012.

The claimant, whose honesty and integrity were

unquestioned by the respondents’ witnesses, demonstrated

by five years of success as a teller for the bank, and

necessary for her continued employment, testified that

she had a strange sensation, which was not immediately

painful, in the small of her back on July 5 when she

lifted the coin container at work.  There is no question

that this event occurred.  Not only is the claimant’s
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credibility established, the claimant related the event

to her medical provider, and the surveillance video

reveals the same events that the claimant described -

carrying the container of coins toward her left side. 

Also, the respondents’ witnesses corroborated this

testimony, and lifting the can to carry to the coin-

counter was a regular part of her job.  Thus, the

claimant has satisfied the specific incident and arising

out of elements of a compensable claim.

The claimant had a strange sensation in her

lower back on July 5.  The claimant developed pain and

numbness consistent with a disc herniation at L4-5 on

July 6, which increased in severity through at least

July 19.  On July 12, an MRI showed a disc herniation at

L4-5.  This satisfies the objective findings

requirement.  An orthopedic spine surgeon evaluated the

claimant on July 19 and diagnosed a disc herniation at

L4-5 with severe symptoms for which he recommended

surgery.  The medical evidence clearly establishes an

injury.

On July 23, Dr. Saer performed the surgery. 

The claimant experienced significant improvement,

although she continues to have back pain.  Dr. Saer
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stated unequivocally that the event on July 5 was the

cause of her symptoms and need for treatment including

surgery.

The credible claimant testified that she had

that strange sensation in her back on July 5 and

developed significant hip and leg symptoms the next

morning.  By July 12, she knew that she had an injury at

L4-5, located in the small of her back.  At that time,

she had enough information to draw a connection between

the two and to determine that the injury occurred on

July 5 when she had that sensation.  This is not a case

of manufacturing facts to reverse-engineer causation,

but of an injury which initially manifested itself in

her back on July 5 without pain or clear indication that

it was, in fact, an injury, and that subsequently

manifested itself as pain and numbness in her left hip,

leg and foot.  It took the results of the MRI for the

claimant to realize that the sensation in her back was

related to the symptoms she had.  The timing of the

events, the claimant’s symptoms, the medical evidence

and opinions, and the absence of a history of back

symptoms until July 5 substantially support a causal

connection between the lifting the container of coins,
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the immediate crumpling feeling, her herniated disc, her

pain and numbness from the left hip to her foot, and her

need for treatment and surgery.

The July 12 MRI also showed degenerative disc

disease, not surprising in a woman her age.  The record

is clear that the claimant was completely asymptomatic

prior to July 5, 2012.  She needed no evaluation or

treatment by a physician or any over-the-counter

management of her degenerative disc disease, because she

had no symptoms.  She was not aware that there was

degeneration in her spine.  The degenerative disc

disease was not the cause of her symptoms or need for

treatment and surgery after July 5.  But for lifting the

coin container, the claimant would have continued

without a need for treatment, because she would not have

had a herniated disc and she would have continued to

have asymptomatic degenerative disc disease.  

It would require speculation and conjecture to

find that the claimant’s degenerative disc disease

caused the claimant’s need for treatment in light of

these facts, where she was asymptomatic until the moment

she had a sensation in the location of the herniation on

July 5, she had symptoms consistent with a herniation on
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July 6 and onward, and a disc herniation at L4-5 was

discovered on July 12.

The claimant has clearly proven the element of

a causal relationship between the July 5 event, her

symptoms and need for treatment.  Therefore, the

claimant has established all the elements of

compensability. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


