
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G209411   

JIMMY BRYANT,
EMPLOYEE                               CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER                               RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL                
DISABILITY TRUST FUND                  RESPONDENT NO. 2

OPINION FILED DECEMBER 1, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROBERT J. DONOVAN,
Attorney at Law, Marianna, Arkansas.

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE CHRISTY
L. KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and the respondents No. 1 cross-

appeal the decision of an Administrative Law Judge filed

August 25, 2014.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:
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1.  The Arkansas Workers’ Compensation Commission   
    has jurisdiction of this claim.

2.  The employer/employee/carrier relationship      
    existed on or about October 16, 2012, when the  
    claimant sustained a compensable back injury.

3.  Based on an average weekly wage of $658.00, the 
         claimant would be entitled to compensation      
         rates of $439.00 for temporary total disability 
         benefits and $329.00 for permanent partial      
         disability benefits.

4.  Respondents No.1 accepted the claim as          
          compensable and has paid medical and Temporary 
          Total Disability benefits.

5.  The claimant reached maximum medical
          improvement on October 7, 2013, and received a 
          12% impairment rating from Dr. Jared Justin    
          Seale, which is being paid by respondents.

6.  The claimant has failed to prove by a
          preponderance of the evidence that he is       
          permanently and totally disabled in that he    
          has been released to return to work in a       
          medium duty job.

    7.   Considering the claimant’s age, education,     
         work experience, medical evidence, motivation, 
         post-injury income, the claimant has proven by 
         a preponderance of the evidence that he is      
          entitled to wage loss benefits in the amount   
         of twenty per cent(20%) sustained as a result  
         of his compensable injury.

8.   Claimant is entitled to the maximum attorney’s 
         fee on the wage loss disability benefits       
         awarded herein, one-half to be paid by the     
         respondents and one-half to be withheld from   
         the claimant’s award of benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a
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preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the

Full Commission. 

Therefore we affirm and adopt the August 25, 2014

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur in part with and

dissent in part from the majority opinion. 

Specifically, I concur with the findings that the

claimant failed to prove that he is permanently and

totally disabled as a result of his compensable injury

of October 16, 2012.  However, I must respectfully

dissent from the finding that the claimant proved that
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he is entitled to twenty percent (20%) wage-loss above

his anatomical impairment of twelve percent (12%).  

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove that he is permanently and totally

disabled as a result of his October, 2012, work-related

injury.  Further, the preponderance of the evidence

fails to support an award of wage-loss above the

claimant’s permanent physical impairment rating.  

          The claimant in the instant claim is clearly

able to participate in normal functions of daily

activity such as household chores, in addition to

leisurely activities such as riding his motorcycle and

playing the piano.  In fact, the claimant’s wife, whose

testimony corroborated the claimant’s, testified that

they took a recent, long-distance motorcycle trip out-

of-state.  Moreover, a functional capacity evaluation

conducted after the clamant reached maximum medical

improvement for his 2010 injury showed that the

claimant can perform work in the Medium classification

of physical labor over a full, eight-hour work day. 

          The claimant sought permanent total

disability benefits pursuant to his work-related

accident of October, 2012.  Based upon the
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preponderance of the evidence in this claim, the

claimant has failed to prove that he is totally and

permanently disabled from earning any meaningful wages

in the same or other employment as a result of his 2012

work-related injury.  With regard to wage-loss benefits

above his twelve percent (12%) permanent physical

impairment rating, the claimant, who receives a

substantial amount of monthly retirement benefits from

the Highway Department, has failed to show that he has

any motivation whatsoever to return to work.  

          The claimant began working for the

respondent-employer at age fifty-nine (59), after he

retired from the Highway Department.  At the time of

the claimant’s compensable accident, he was sixty-two

and-a-half (62 ½) years old.  The claimant testified

that he had intended to work for the respondent-

employer until he was sixty-six (66) and could draw his

Social Security retirement benefits.  The claimant

asserted that his 2012, work-related injury essentially

robbed him of three-and-a-half (3½) years of continued

employment with the respondent-employer. 

          While it is true that the claimant’s work-

related injury of October, 2012, may have prevented him

from continuing his employment with the respondent-
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employer until such time as he was eligible to receive

Social Security retirement benefits, the preponderance

of the evidence in this claim shows that this incident

by no means prevented the claimant from employment

altogether during the three-and-half (3½) years

following his injury.

          The claimant was sixty-four (64) years old at

the time of the hearing before the commission in 2014. 

Therefore, he still had approximately two (2) more

years in which to work before becoming Social Security

eligible.  The claimant was admittedly drawing twenty-

five hundred dollars ($2,500) per month in separate

retirement benefits at the time of the hearing, and his

wife had retired, as well.  The record shows that the

claimant is able to perform normal daily activities, as

well as leisurely activities to include routinely

riding his motorcycles.  Thus, the claimant can clearly

drive, which he testified he had spent approximately

seventy-five (75) to eighty (80%) percent of his time

doing over the twenty-five (25) years he was a

supervisor for the Highway Department.  In addition,

the claimant’s October, 2013, functional capacity

evaluation demonstrated that he could work in the

Medium work classification.  Furthermore, Ms. Taylor
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testified that the claimant had transferable work

skills in terms of his extensive supervisory

experience, which included leadership and

organizational skills.  In fact, the major impediment

to finding gainful employment at the time of his

rehabilitation assessment was, according to Ms. Taylor,

the lack of work in the area in which the claimant

lived.  The record shows that the claimant has

relocated since that assessment, and he admitted that

he has failed to seek employment services or

opportunities since then.  Moreover, in addition to the

claimant’s work experience and acquired skill set, the

record shows that claimant is a high-school graduate

with one year of college and that he is computer

literate.  Finally, the claimant is under no permanent

medical restrictions that would prevent him from

returning to gainful, full-time employment within his

transferable skill set and physical limitations.

          Upon considering the claimant’s age,

education, experience, level of physical functioning

and restrictions, combined with his lack of interest in

returning to work and his post-injury income and

interests, I find that the claimant has failed to prove

by a preponderance of the evidence that he is entitled
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to any wage-loss above his twelve percent (12%)

anatomical impairment rating.  Furthermore, the

totality of the evidence in this claim shows that the

claimant now leads a comfortable lifestyle in which he

is able to enjoy leisure activities with his wife, who

is also retired.  Thus, the claimant lacks motivation

to return to work.  Because the claimant’s lack of

motivation in returning to work impedes our full

assessment of wage-loss benefits, I find that this

factor combines with the other relevant factors for

consideration in this claim to show that the claimant

has failed to prove by a preponderance of the evidence

that he is entitled to wage-loss above his twelve

percent (12%) anatomical impairment rating.  

          I feel constrained to note that there is no

statutory provision or case precedent that supports the

proposition that wage-loss benefits are to be

calculated by some magic formula that takes the

percentage of wages a claimant is currently paid from

the wages a claimant previously earned and awards the

claimant the precise difference.  Moreover, there is no

precedent supporting the proposition that clear

evidence of what a claimant could earn if he were

motivated to return to work eliminates any impediment
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to the commission’s wage-loss analysis where a

claimant’s lack of motivation to return to work is

evident.  Rather, it is well-settled that in addition

to such factors as the claimant’s age, education, and

work experience, the Commission may consider other

factors such as a claimant’s motivation to work, post-

injury income, credibility, and demeanor in determining

wage-loss.  When such factors are considered in this

claim, it is clear that the claimant is not entitled to

twenty-percent (20%) wage-loss above his permanent

physical impairment rating in that he lacks motivation

to return to work.

          Therefore, for all the reasons set forth

herein, I respectfully concur in part with and dissent

in part from the majority opinion.

                                                     
                      KAREN H. McKINNEY, Commissioner  

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the record, I

concur in part but must dissent in part from the

majority opinion.  I agree with the award of wage loss
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and attorney’s fees, although I dissent to the extent

that the award is not the correct amount.

          The claimant sustained a compensable back

injury on November 16, 2012, when he was sixty-two and

one-half years old.  As a result, he is unable to

return to his employment with the Arkansas Department

of Correction in any capacity. He had intended to work

until he was sixty-six years old.  He had a 12%

permanent anatomical impairment rating, and he had not

returned to work.  A vocational specialist identified a

few jobs which the claimant could perform. His hourly

wage at the time of his injury was $16.45, and the

hourly wage of the jobs identified was between $7.50

and $8.00.  The only supervisory job identified was out

of the question because of the physical demands.  The

claimant had subsequently moved to a town which “might”

have a “few” more job options.  The claimant has

transferable skills, although his physical limitations

eliminate many positions.  The claimant clearly was

unable to perform all of the work and personal

activities which he was able to perform prior to his

injury.

          The explicit evidence of the amount the

claimant would be able to earn if he obtained one of
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the available jobs allows the Commission to identify

the amount of his wage loss simply.  The question of

the claimant’s motivation to return to work is

irrelevant to determining his wage loss, because of

that explicit evidence.  While a lack of motivation can

impede the Commission’s analysis in certain

circumstances, clear evidence of what the claimant

could earn if he was motivated eliminates any

impediment to the Commission’s analysis.  The evidence

shows that the claimant could earn forty-six percent

(46%) to forty-nine percent (49%) of his pre-injury

wage, which is the relevant calculation.

          In regard to the retirement income the

claimant receives, it could be evidence of a lack of

motivation to return to work. Of course, this evidence

is balanced by the fact that, on that same retirement

income, the claimant was motivated to return to work

prior to his injury.  Clearly, the claimant did not

believe that his retirement income was sufficient, and

in fact, after his injury, he and his wife were forced

to adjust their lifestyle considerably, taking into

account both his physical and wage-earning limitations.

There is no question that the claimant has experienced

a loss in his wage-earning capacity as a result of the
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injury. Otherwise, the evidence of his retirement

income is wholly irrelevant to the claimant’s ability

to earn a wage.  Because the Commission enjoys the

benefit of very specific evidence as to what the

claimant could earn, if he was completely and

enthusiastically motivated to return to work, there is

no need to adjust the amount of the wage loss

disability on the basis of a lack of motivation. 

          I would award the claimant 48% wage loss

disability in addition to his permanent anatomical

impairment rating.

          For the foregoing reasons, I concur in part

but must dissent in part from the majority opinion.

                      _______________________________
                      PHILIP A. HOOD, Commissioner


