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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 13, 2013.  The administrative law

judge found that the claimant did not prove he was entitled

to requested medical treatment for his back.  After

reviewing the entire record de novo, the Full Commission

reverses the administrative law judge’s finding.  The Full

Commission finds that the claimant proved he was entitled to
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additional medical treatment for his back as currently

recommended by Dr. Knox.  

I.  HISTORY

Stephen Eugene Brown, now age 53, first reported pain

in his low back while working for another employer in

September 1999.  Dr. Karl W. Haws assessed “musculoskeletal

back pain” in September 1999.  An MR of the claimant’s

lumbar spine in October 1999 showed findings including a

herniation at L4-5.  Dr. D. Luke Knox first saw the claimant

on October 11, 1999 and noted “onset of back pain when

working in an awkward position on an electrical conduit in

the ceiling.  This resulted in a rather severe sciatica,

which ultimately resulted in an MRI scan.  It showed a

rather characteristic L4-5 herniated intervertebral disc

with inferior migration on the left.”  Dr. Richard E.

McCarthy noted on January 10, 2001, “I have recommended a

posterior spinal fusion at L4 to the sacrum with

instrumentation, along with a PLIF approach at L4-5 with the

insertion of allograft bone.”  The record indicates that Dr.

McCarthy performed a “posterior spinal fusion L4 to the

sacrum along with a posterior interbody fusion done at both

4-5 and 5-1" on February 9, 2001.  Dr. McCarthy reported on
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February 20, 2002 that the claimant had reached maximum

medical improvement with regard to his fusion.  Dr. McCarthy

assigned the claimant a 25% whole-person impairment rating.  

The claimant testified that he became employed with the

respondent-employer, Multi-Craft Contractors, Inc., on April

1, 2002.  The parties stipulated that the claimant sustained

a compensable injury to his left knee on May 16, 2007.  The

claimant testified on direct examination:

Q.  What happened on May 16, 2007?

A.  I was working at Gentry High School, their
auditorium, and we were doing some controls for
their chiller and air handlers and such.  I had to
get to a certain part of the building and a lady
opened the door for me and she couldn’t reach the
light switch.  As I was reaching in, she was still 

          talking to me, and apparently, I fell down a hole. 
          It’s got angle iron and such on the way down....

Q.  What did you injure?

A.  Hit the back of my head just behind my left
          ear on a cement wall.  I hit the angle iron on my  
          left shoulder, above my elbow, my neck, my left    
          knee, and lower to mid-back.      

An x-ray of the claimant’s cervical spine was taken on

May 16, 2007, with the impression, “Mild spondylosis at C4-

5, C5-6 and C6-7 with associated mild arthritic change which

involves the apophysial joints of the cervical spine.  No

acute cervical spine abnormality identified.  Bilateral



BROWN - F709743 4

neural foraminal encroachment at C4-5, C5-6 and C6-7

secondary to posteriorly projecting osteophytes.”  An x-ray

of the claimant’s lumbar spine was done on May 16, 2007,

with the impression, “Postoperative changes remain of

posterior spinal fusion L4-5 and L5-S1 as described above. 

No acute lumbar spine abnormality identified.”  Dr. Craig

Cooper’s diagnosis on June 20, 2007 included cervical

somatic dysfunction and lumbago.  An MRI of the claimant’s

cervical spine on July 11, 2007 showed narrowing at C4-5 and

C5-6.  The record indicates that the claimant was provided

physical therapy at A. Yumang Rehab Services beginning July

16, 2007.    

Dr. Chris Arnold performed a left knee arthroscopy,

medial meniscectomy, and chondroplasty of patella and medial

femoral condyle on September 14, 2007.  Dr. Arnold returned

the claimant to restricted work on October 15, 2007.

The claimant consulted with Dr. Knox on December 3,

2007: “He had persistent sciatica on the left resulting from

surgery done in Little Rock by Dr. McCarthy back in 2001.  I

had placed him on Elavil and he actually got better from the

standpoint of his persistent sciatica, but unfortunately he

fell at work back in May, causing a twisting of his spine
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and a hard fall to his left side....He has had worsening of

his back pain following physical therapy on two different

occasions....I asked Mr. Brown to undergo a myelogram, which

will be done for both the cervical and lumbar areas.”    

An MRI of the claimant’s lumbar spine was taken on

January 29, 2008, with the following impression:

1.  At L4-5 and L5-S1, pedicles screws are seen in
association with a prior posterior laminectomy and
fusion.  There is no evidence of any recurrent
disc protrusion; the neuroforamina are patent,
bilaterally.
2.  At L3-4, mild bilateral neuroforaminal         

          narrowing is seen in association with a mild       
          annular disc bulge and disc desiccation.

3.  At L2-3, mild disc desiccation is seen with a  
          mild annular disc bulge.

4.  The study was compared to a prior study dated  
          8/2/06, and appears essentially unchanged.  

The claimant followed up with Dr. Knox on February 26,

2008: “I had recommended that he undergo a myelogram; that

was not approved by his workers’ compensation carrier.  They

had him get an MRI scan of the lumbar spine....It does show

mild dorsal compression at the level above his old fusion,

but on the axial cuts it is not bad enough to warrant

surgical endeavors....Mr. Brown continues to require Lyrica

and Elavil.  I informed him that he would be a very good

candidate for a dorsal column stimulator, hopefully

alleviating a component of his back pain in addition to his
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chronic sciatic complaints.  I have taken the liberty to

send him to Dr. Ennis for evaluation of the dorsal column

stimulator.”  

Dr. Arnold reported on April 1, 2008, “He had an

arthroscopy on 9/14/07 with a medial meniscectomy,

chondroplasty of patella and medial femoral condyle....Based

on the guidelines of evaluation of permanent impairment

Fourth Edition table 64, he is status post a medial

meniscectomy as well as a chondroplasty giving him a 9%

lower extremity and 4% whole person.”  

The claimant followed up with Dr. Knox on November 5,

2008: “He has had worsening back pain over the past week

after forward-bending and twisting at work....His x-rays

show a significant spondyloarthropathy at the L3-4

level....I asked Mr. Brown to institute an aggressive

physical therapy program.  We are going to fit him for a

lumbar brace and check him out on an electrical stimulation

unit to see if that may not help with his discomfort....We

gave him a shot of Depo-Medrol.”     

Dr. Knox reported on December 22, 2008, “Through the

course of our evaluation, it became clear that Steve has not

pursued physical therapy.  I strongly urged that he pursue
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the aggressive strengthening program developed by Total

Spine.”  The claimant testified that the respondents would

not approve physical therapy recommended by Dr. Knox.  Dr.

Knox noted on February 18, 2009, “Unfortunately, he was

unable to pursue a formal physical therapy program since our

last visit.”  

A pre-hearing order was filed on July 14, 2009.  The

claimant contended, “On May 16, 2007, the claimant fell at

work injuring his neck, back, left arm, left knee, and

head.”  The respondents contended that they “accepted

liability for injuries sustained by the claimant in a

compensable fall on May 16, 2007.  The respondent-carrier is

making arrangements for the claimant to be worked up by Dr.

John R. E. Dickins of Little Rock in connection with his

complaints of dizziness.  The respondents have not denied

liability for any medical care received by the claimant to

date.  The respondents initially denied liability for

treatment of the claimant’s dizziness but as indicated

above, the respondents have agreed to have the claimant

worked [up] for this condition.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant also sustained            
          compensable injuries to his neck and back
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in the accident of May 16, 2007.
2.  Whether the claimant is in need for additional 

          medical services for such compensable injuries.  

After a hearing, an administrative law judge filed an

opinion on December 28, 2009.  The administrative law judge

found that the claimant proved he sustained compensable

injuries to his left knee, neck, and back.  The

administrative law judge found that treatment provided by

Dr. Cooper and Dr. Knox was reasonably necessary in

accordance with Ark. Code Ann. §11-9-508(Repl. 2002).  The

administrative law judge’s December 28, 2009 opinion was not

appealed, and it is now final.  See Ark. Code Ann. §11-9-

711(a)(1)(Repl. 2002).   

Dr. Knox reported on April 14, 2010, “He continues to

be plagued with significant back and left leg pain....He has

continued neck pain since he fell at work in May of

2007....While in clinic, we had him do x-rays of both

cervical and lumbar spine....His plain films demonstrated

rather prominent disc space changes from C4 through C7.” 

Dr. Knox noted on June 11, 2010, “I saw him back on April

14, 2010, recommending that he undergo cervical MRI scanning

as well as lumbar MRI.  Unfortunately, his workers’ comp

denied the scans.  He continues to have back and left leg
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pain, rather severe, and worse at night....In view of his

continuing difficulty, it is imperative that he complete the

cervical and lumbar MRI scans.”  

An MRI of the claimant’s cervical spine was taken on

July 21, 2010, with the following impression:

1.  Multilevel degenerative disc and endplate      
          changes.  No cord compression or edema.

2.  Multilevel mild to moderate to severe neural   
          foraminal narrowing.  The neural foraminal         
          narrowing is most conspicuous on the right,        
          particularly at C3-C4 through C5-C6.  

The claimant followed up with Dr. Knox on August 4,

2010: “Unfortunately, his lumbar MRI was denied through his

workers’ comp.  He went ahead and got a cervical MRI scan. 

I reviewed the results today in clinic.  He has been found

to have multilevel degenerative disc changes, endplate

changes.  There is prominent neural foraminal encroachment,

which appears to be worse on the right at C3-4, C4-5, and

C5-6....I recommended that Steve pursue other treatment

options short of surgery as the surgical endeavor would

necessitate multilevel anterior cervical discectomy and

fusion....We will institute a physical therapy program.” 

The claimant received a Total Spine Evaluation on August 17,

2010.    
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Dr. Knox informed the claimant’s attorney on January

13, 2011, “I believe you are correct in stating that his

current symptoms of neck pain and back pain are related to

the fall at work occurring on 05/16/07.  It appears that

more than 50% of his symptoms are certainly related to this

fall the current treatment and recommendations again are

related to the fall and the damage inflicted by the May,

2007, incident.”  

A cervical myelogram was performed on March 22, 2011,

with the impression, “Degenerative disc disease at C4-C5 and

C5-C6 with some mild indentation on thecal sac.”  Dr. Knox

stated on May 4, 2011, “I have recommended that Mr. Brown go

ahead and consider an anterior cervical discectomy and

fusion at C4-5 and 5-6.  I would also recommend that he

include 6-7 due to the significant changes previously noted. 

There is a significant posterior osteophyte at the 6-7 level

associated with the changes as well.”  

A pre-hearing order was filed on July 25, 2011.  The

claimant contended that he “has the right to receive medical

treatment recommended by his treating physician.”  The

respondents contended that “the physical changes sought to

be corrected by the cervical fusion surgery proposed by Dr.
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Knox at C4-5, C5-6, and C6-7 are not related to the

claimant’s May 16, 2007 accident.  Furthermore, if the

claimant has cervical changes related to his May 16, 2007

accident, surgery is not reasonably necessary treatment by

Ark. Code Ann. §11-9-508.”  The parties agreed to litigate

the following issue: “1.  Additional medical treatment

related to level three cervical fusion.”  

Dr. Knox corresponded with the respondents’ attorney on

August 8, 2011:

In answer to your inquiry concerning the causation
of Mr. Brown’s cervical complaints, reevaluating
my report dated 01/13/11, and referring to his
records dating back to 2007, Mr. Brown was seen on
12/03/07 for complaints of neck pain and low back
pain occurring following a fall at work on
05/16/07.  He apparently fell four to five feet
onto his left side into an open space causing a
twisting of the spine....
Concerning causation, it appears to be certainly
related to the injury dated 05/16/07 as it appears
to be consistent with these complaints.  Any
consideration to this would certainly be
appreciated.  

After a hearing, an administrative law judge filed an

opinion on December 21, 2011.  The administrative law judge

found that “the recommended treatment in the form of a

cervical fusion is reasonable and necessary for the

treatment of his compensable neck injury....The claimant is

entitled to any and all medical services and any other
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benefits related to the cervical fusion surgery recommended

by Dr. Knox.”  The administrative law judge’s December 21,

2011 opinion was not appealed and is now final.  See Ark.

Code Ann. §11-9-711(a)(1)(Repl. 2002).  

The claimant testified that he did not work for the

respondents after February 29, 2012.  The record indicates

that Dr. Knox performed an anterior cervical fusion on March

1, 2012.  The claimant testified that he was released to

light work duty on May 25, 2012.  However, a Division

Manager with the respondent-employer corresponded with the

claimant on May 25, 2012:

May 24th, 2012 will be the expiration of the 12
weeks medical leave we have accommodated for your
condition.  We have reviewed your updates
regarding your recovery and we realize that you
are unable to return to work for full duty.
With regret, we are unable to keep your position
available any longer than the 12 weeks we
originally granted under FMLA.  We must pursue
other options, as we are no longer able to
accommodate light duty for your present condition.
Effective May 25, 2012, we are terminating your
employment and classifying it as a lay-off.  You
will be eligible for re-hire upon receipt of a
release by your doctor for full duty, and if a
qualifying position is available....
We thank you for your service.  We have tried our
best to accommodate you for several years as you
have navigated through this recovery, but can do
no more at this time.  We wish you a full and
speedy recovery.
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The claimant followed up with Dr. Knox on September 21,

2012: “He is now six months status post extensive

reconstructive spine surgery....All in all, he is doing

well....Additionally, through the course of our evaluation,

Steve mentioned that he is having progressive difficulty

with his back and leg discomfort....He underwent extensive

reconstructive spine surgery 11 years ago, at which point he

underwent an L4-5 and L5-S1 pedicle fixation and fusion....I

have recommended that the next time Steve returns that we go

ahead and proceed with MRI scanning of the lumbar spine and

also complete lumbar spine x-rays for further evaluation.”   

The claimant was deposed on January 18, 2013.  The

claimant testified that the condition of his neck had

improved as a result of surgery performed by Dr. Knox.  The

claimant testified that he was suffering from pain in his

back which radiated to his left leg.  Dr. Knox informed the

claimant’s attorney on January 29, 2013, “As per your

detailed correspondence dated 01/21/13, in reference to my

correspondence dated 01/13/11, again, it appears that Mr.

Brown’s symptoms of back pain are related to the fall at

work occurring on 05/16/07.  It appears that more than 50%

of his symptoms are certainly related to this fall.  Mr.
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Brown’s current complaints of back pain are necessitated by

the result of the fall he suffered in 2007.  I have

recommended that he complete a new MRI scan and plain films

as a result of the fall that occurred on 05/16/07.”      

An MRI of the claimant’s lumbar spine was taken on

January 31, 2013, with the following impression:

1.  Mild degenerative and postoperative changes
involving the lumbar spine with a 3 mm central
protrusion involving the L2-3 level.
2.  No high grade central canal or neuroforaminal  

          stenosis is identified.  

Dr. Knox reported on February 5, 2013:

Mr. Brown was last seen in the Neurosurgery Clinic
on 01/28/13.  He is now 10 or 11 months status
post extensive reconstructive spine surgery with
anterior cervical discectomy and fusion from C3
through C7.  He has done extremely well since his
surgery.
His x-rays continue to show stable alignment.  
I would like to see Mr. Brown back in my clinic at
the one year anniversary, which would be March of
2012.  I would recommend that he consider closing
out his workers’ compensation claim at the one
year anniversary of his surgery.
According to the Guides to the Evaluation of
Permanent Impairment, Page 113, Table 75-II,
Section E, under the subheading of “cervical,” he
would qualify for a 9% permanent partial
disability to the body as a whole.  Added to this
would be 3% for three extra levels, for a total of
12% permanent partial disability to the body as a
whole....
He should have reached that point of maximum       

          medical improvement at the one year anniversary of 
          his surgery, which would be March of 2013....



BROWN - F709743 15

Dr. Knox noted on February 27, 2013:

Mr. Steve Brown was seen in the Neurosurgery
Clinic on 02/27/2013 for follow-up of his lumbar
complaints.  As you know, he has been plagued with
continuing difficulty with back and primary leg
pain.  He describes upper lumbar radicular
symptoms consistent with the 2-3 and 3-4 levels. 
He had previously undergone surgery by Dr.
McCarthy in Little Rock at L4 through S1.  There
appears to be a significant lateral recess
component with compressive pathology due to
central disc herniation.  The question is
concerning the 2-3 and 3-4 levels.  Typically, it
is the adjacent level to the previous fusion site.
DISCUSSION/PLAN: From my standpoint, I asked Steve
to go ahead and proceed with Marcaine disc space
injection at L3-4.  He may very well require a 2-3
Marcaine disc space injection, but I would like to
see how he does with the 3-4 injection.  He
understands that this is only a test and this will
give us some idea as to the possibility of
surgical stabilization.  He is to return to see me
after he has had a chance to complete the above. 
I will keep you apprised accordingly.  

A pre-hearing order was filed on April 3, 2013.  The

claimant’s contentions were, “On May 16, 2007, the claimant

fell at work injuring his neck, back, left arm, left knee,

and head.  Dr. Knox has recommended injections by Dr. Ennis,

or surgery if injections do not help.”  The claimant

reserved all other issues.  The respondents contended that

the claimant was “not entitled to an award of medical

benefits for treatment of his lumbar spine.  The claimant’s

lumbar symptoms are attributable to an injury and surgery
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occurring prior to his May 16, 2007 accident.  The claimant

did not sustain an aggravation or a new injury of his lumbar

spine in his May 16, 2007 accident.”  

The parties agreed to litigate the following issues:

1.  Whether the claimant is entitled to injections 
          by Dr. Ennis recommended by Dr. Knox.

2.  Whether the claimant is entitled to back       
          surgery recommended by Dr. Knox, if injections     
          fail.

Dr. Knox reported on April 23, 2013:

Mr. Steven Brown was seen in the Neurosurgery
Clinic for follow-up evaluation on 04/23/13.  As
per his last clinic visit, I had recommended that
he proceed with an L3-4 discogram to assess the
possibility of some resolution of his discomfort. 
Unfortunately, that was not obtained.  I
understand he is undergoing a hearing in June,
which will be reviewed and determination made at
that point concerning his further work-up.
PLAN: Again, I would strongly recommend that he
undergo an L3-4 Marcaine discogram to assess for
the possibility of some improved management
related to his persistent back and leg pain.    

A hearing was held on June 17, 2013.  The claimant

testified that he had not been able to receive the

injections recommended by Dr. Knox.     

An administrative law judge filed an opinion on

September 13, 2013.  The administrative law judge found,

among other things, that “The incident on May 16, 2007 did

not cause the claimant’s back pain, disability or need for
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treatment.”  The administrative law judge therefore denied

and dismissed the claim.  The claimant appeals to the Full

Commission.  

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).  

In the present matter, an administrative law judge

found on December 28, 2009 that the claimant sustained a

compensable injury to his back on May 16, 2007.  An

administrative law judge also found on December 28, 2009
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that treatment provided by Dr. Knox was reasonably necessary

in connection with the compensable injury to the claimant’s

back.  The administrative law judge’s December 28, 2009

opinion was not appealed and is now final.  Yet, the

administrative law judge now presiding over the case has

found that the claimant “did not suffer a compensable injury

to his back in May of 2007 for which the requested treatment

is reasonably necessary.”       

Despite the present administrative law judge’s obvious

error, we note that it is the Full Commission’s duty to

conduct its own fact-finding independent of that done by an

administrative law judge.  Crawford v. Pace Indus., 55 Ark.

App. 60, 929 S.W.2d 727 (1996).  The Full Commission has the

duty to decide the case de novo, and we are not bound by the

characterization of evidence adopted by the administrative

law judge.  Tyson Foods, Inc. v. Watkins, 37 Ark. App. 230,

792 S.W.2d 348 (1990).  

In the present matter, the claimant sustained a

compensable injury to his left knee, neck, and back on May

16, 2007.  Dr. Knox reported on December 3, 2007 that the

claimant had sustained a “twisting of his spine” on May 16,

2007 as well as “worsening of back pain” following physical
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therapy.  Dr. Knox reported on November 5, 2008 that

“forward-bending and twisting at work” had caused “worsening

back pain.” Dr. Knox stated on January 13, 2011 that the

claimant’s current symptoms of back pain were “related to

the fall at work occurring on 05/16/07.”  Dr. Knox opined on

January 29, 2013 that the claimant’s symptoms of back pain

were “related to the fall at work occurring on 05/16/07.  It

appears that more than 50% of his symptoms are certainly

related to this fall.  Mr. Brown’s current complaints of

back pain are necessitated by the result of the fall he

suffered in 2007.”  

The Full Commission recognizes, as did Dr. Knox, that

the claimant sustained a previous back injury in 1999 while

working for another employer.  The claimant underwent

surgery in 2001 and received a permanent anatomical

impairment rating for his back in 2002.  Nevertheless, Dr.

Knox plainly opined at length that the claimant’s symptoms

beginning in 2007 and following were causally related to the

compensable injury to the claimant’s back which occurred on

May 16, 2007.  The Commission has the authority to accept or

reject a medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.
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App. 129, 84 S.W.3d 878 (2002).  In the present matter, the

Full Commission finds that Dr. Knox’s opinion is

corroborated by the evidence and is entitled to significant

probative value.  We also note that there are no medical

opinions of record which contradict Dr. Knox’s expert

opinion.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved by a preponderance of the evidence that he

was entitled to additional medical treatment as recommended

by Dr. Knox.  The claimant specifically proved that he was

entitled to a Marcaine disc space injection at L3-4 as

recommended on February 27, 2013 and an L3-4 Marcaine

discogram as recommended on April 23, 2013.  The Full

Commission finds that these treatment recommendations are

reasonably necessary in accordance with Ark. Code Ann. §11-

9-508(a)(Repl. 2002).  The preponderance of evidence does

not demonstrate that Dr. Knox’s recommendations on February

27, 2013 and April 23, 2013 were causally related to the

claimant’s 1999 injury and surgery.  We note that there are

currently no recommendations for surgery to the claimant’s

lumbar spine, and the Full Commission at this time makes no
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findings on whether lumbar surgery is reasonably necessary

in connection with the May 16, 2007 compensable injury to

the claimant’s back.   

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.    

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


