
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F607472

GARY BROWN, EMPLOYEE  CLAIMANT

SIMMONS PREPARED FOODS,
EMPLOYER RESPONDENT #1 

S.B. HOWARD & COMPANY, INC.,
INSURANCE CARRIER/TPA RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT #2

ORDER FILED APRIL 4, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 1 represented by the HONORABLE TOD C.
BASSETT, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

ORDER

The claimant’s attorney has filed a Motion To Withdraw

and a Motion to Recover Costs.  The Full Commission grants

the motion to withdraw but we deny the motion to recover

costs.  

The parties stipulated that the claimant sustained a

compensable injury on April 23, 2006.  The parties have
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stipulated that “Respondent No. 1 and Respondent No. 2 both

accept the claimant as permanently totally disabled.”  An

administrative law judge filed an opinion on June 29, 2011

and found, among other things, that the claimant proved he

was entitled to medical treatment for his left knee.  The

administrative law judge determined that “no indemnity

benefits were controverted and awarded; therefore, no

attorney fee has been awarded.  Instead, claimant’s attorney

is free to voluntarily contract with the medical providers

pursuant to A.C.A. §11-9-715(a)(4).”  The Full Commission

affirmed and adopted the administrative law judge’s decision

in an opinion filed October 14, 2011.  The administrative

law judge filed an opinion on August 29, 2012 and found that

Respondent No. 1 was liable for payment of a penalty in

accordance with Commission Rule 099.28.  The administrative

law judge did not award attorney’s fees.  The Full

Commission affirmed and adopted the administrative law

judge’s decision in an opinion filed February 4, 2013.  

A pre-hearing order was filed on June 6, 2013.  The

claimant contended, among other things, that he was entitled

to receive medical treatment in the form of surgery on his

left shoulder.  Respondent No. 1 contended that the claimant
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did not sustain a compensable left shoulder injury.  In an

opinion filed January 29, 2014, an administrative law judge

found that the claimant proved he sustained a compensable

left shoulder injury, and that the respondent was liable for

reasonably necessary medical treatment.  The administrative

law judge determined that “no indemnity benefits were

controverted and awarded; therefore no attorney fee has been

awarded.  Instead, claimant’s attorney is free to

voluntarily contract with the medical providers pursuant to

A.C.A. §11-9-715(a)(4).”  

Respondent No. 1 has filed a timely notice of appeal of

the administrative law judge’s January 29, 2014 opinion. 

The Clerk of the Commission advised the parties of a

briefing schedule on February 21, 2014.  Respondent No. 1

subsequently requested an extension for filing of its brief. 

The Clerk of the Commission issued a revised briefing

schedule on February 26, 2014: “This case will be submitted

to the Full Commission on April 30, 2014.  Respondent #1's

brief will be due March 26, 2014.  Claimant’s brief will be

due April 9, 2014.  Respondent #1's reply brief will be due

April 16, 2014.”
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The claimant informed the Commission on March 20, 2014,

“I, Gary Brown, am picking up my workers’ compensation file,

and am discharging Evelyn E. Brooks as my attorney in order

to seek other counsel.  I understand my case is on appeal

and want someone else to handle my case from this point

forward.”  On March 20, 2014, the claimant’s attorney

forwarded to the Commission a Motion To Recover Costs. 

Counsel requested that the Commission allow recovery of

costs in the amount of $294.05 for “Total Medical Records

Charges.”  The claimant’s attorney filed a Motion to

Withdraw on March 26, 2014.  Counsel also asks to be

“considered for a lien pursuant to A.C.A. §16-22-304.”

A client has the right to discharge his attorney at any

time.  Crockett & Brown v. Courson, 312 Ark. 363, 849 S.W.2d

938 (1993).  The intent of the attorney-lien law is to allow

an attorney to obtain a lien for services based on her

agreement with the client and to provide for compensation in

case of settlement or compromise without the consent of the

attorney.  Ark. Code Ann. §16-22-301(Supp. 2013).  The lien

shall apply to proceedings before the Workers’ Compensation

Commission.  Ark. Code Ann. §16-22-304(c)(1)(Supp. 2013). 

An attorney is to be compensated based upon the fee
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agreement when she is dismissed without cause.  McDermott v.

McDermott, 336 Ark. 557, 986 S.W.2d 557 (1999).  The Full

Commission recognizes that attorney’s fees are allowed only

on the amount of compensation for indemnity benefits

controverted and awarded.  Ark. Code Ann. §11-9-

715(a)(1)(B)(ii).  Nevertheless, a lack of controversion

does not necessarily foreclose the assertion of a lien.  See

Wren v. DeQueen Sand & Gravel Co., 87 Ark. App. 212, 189

S.W.3d 522 (2004).  

In the instant matter, therefore, the Full Commission

grants counsel’s Motion To Withdraw.  Ms. Brooks shall be

entitled to obtain an appropriate statutory lien for past

services provided to the claimant.  The Commission is aware

of no statutory authority which allows us to grant relief

pursuant to the counsel’s Motion To Recover, and counsel

does not identify any such authority.  We therefore deny the

Motion To Recover.  The Clerk of the Commission informed the

claimant on February 26, 2014 that his brief was due April

9, 2014; that briefing schedule shall remain in place.  The

Commission notes that Respondent No. 1 has filed a timely

brief on appeal.
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

         I write separately to caution the claimant that his 

appeal brief is due to the Commission on April 9, 2014, 

before 4:30 pm.  The claimant must obtain legal counsel and 

to communicate this due date before April 9, 2014 or must 

file his brief or a motion to file a belated brief before 

4:30 pm on April 9, 2014.  Any brief or motion to file a 

belated brief received after 4:30 pm on April 9, 2014 will 

be rejected.  I strongly encourage the claimant to act in a

timely fashion.

                                                             
                             PHILIP A. HOOD, Commissioner

  


