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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G305436

ROBIN BATTISTE, EMPLOYEE  CLAIMANT

K-MART CORPORATION, EMPLOYER RESPONDENT

INDEMNITY INSURANCE CO OF NO. AMERICA,
CARRIER/TPA RESPONDENT

OPINION FILED JULY 10, 2014

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN BOOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE LEE J. MULDROW,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 18. 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on October
2, 2013, and contained in a
pre-hearing order filed that
same date, are hereby accepted
as fact.



Battiste - G305436 2

2. The parties’ stipulation that claimant
earned sufficient wages to entitle her to
compensation at the weekly rates of
$193.00 for total disability and $145.00
for permanent partial disability is
likewise accepted as fact.

3. Respondent has accepted liability for
payment of an emergency room visit on
June 18, 2013 as well as Dr. Moffitt’s
medical treatment through July 9, 2013.

4. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her back
while working for the respondent.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  I would

award the claimant appropriate benefits arising out of

her June 9, 2013, back injury, as she has amply

demonstrated that the employment services she performed

are the major cause of her current need for treatment

and her current disability.

The claimant was a sixty-year-old woman, who

had been found to be disabled for Social Security

purposes in 2004 due to Hepatitis C, back problems

resulting from a 2002 injury, and depression resulting

in part from the back problems.  The record contains

mental health records from 2004 to 2012, in which the

last mention of pain was 2006.
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In December 2003, an MRI showed small annular

tears at L4-5 and L5-S1, with degenerative disc disease

at those levels. There was a very small midline disc

bulge at L4-5 and at L3-4 that did not compromise neural

structures.  There was no evidence of spondylolisthesis

on x-ray.  She had no numbness.  In 2004, an FCE showed

that the claimant could work in a light classification

of work, lifting no more that twenty-five pounds, and

being able to sit, stand, walk, and rest as needed.  She

had a 7% permanent anatomical impairment rating.

Between 2002 and 2004, the claimant had

difficulty in her activities, because her back pain

forced her to sit a lot, and prevented her from standing

or lifting.  She could not perform any activity for more

than ten or fifteen minutes without then resting.  

The last record of treatment for the

claimant’s back was on July 30, 2010, when she saw Dr.

Beemer, who noted improvement in her back pain.  She was

to return as needed.  Although she was seen regularly

for other problems, the claimant was not seen for her

back at all until June 18, 2013.  In November 2011, she

did mention some back pain when she slipped, although

her focus was on ankle pain and all-over arthritis pain
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from the fall.  There was no diagnosis or treatment

regarding her back.

Prior to returning to work in 2012, the

claimant had been “doing really well.”  She had been

able to increase her activities significantly.  She was

able to operate her ranch and care for her horses.  She

had to be careful when lifting, but she was able to work

and to ride.  She got stronger as she did these things. 

She cleaned stalls using a shovel, rake, and

wheelbarrow, pushed and dumped wheelbarrows, fed the

horses, and cut low and small trees.  She used a riding

lawn mower.  In rainy weather, the stalls had to be

cleaned daily.

The claimant stated that there was no

comparison between her condition in 2004 and her

condition in September 2012.  In 2012, she was “doing

pretty good.”  She stated that her activity level was

high when she started working for the respondent-

employer.  She felt that she could get back to work and

that she wanted to get back to work.  The claimant was

not having issues with depression when she returned to

work either, and returning to work made her feel good.

The claimant returned to work in 2012,
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pursuant to a Social Security program to help people on

disability to return to the workforce.  When the

claimant returned to work in September 2012, she worked

for the respondent-employer.  She told  Michelle, the

human resources person, that she had issues with her

knee and her hands, and that she was disabled for Social

Security purposes, and that she had a back injury and

did not lift more than twenty-five pounds.  She told 

Michelle about her knee surgery and a gynecological

surgery.  There was no problem with her lifting

restrictions.  She did not have difficulty performing

her job.  She worked part-time, up to twenty-five hours

a week.  She was willing to work more hours and told

Michelle so.  The claimant did not have to take time off

or miss work because of her back, before June 9, 2013. 

Prior to June 9, 2013, the claimant did not and had no

need to request accommodations or changes to her work

duties.

Immediately prior to the claimant’s injury,

she was not taking medication for her back.  She was

taking medication for her arthritis, which was in her

shoulders and hands.  Dr. Walker prescribed these

medications.
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The claimant worked as a cashier for the

respondent-employer.  She did not sit while working,

except when she went on break.  She normally worked five

or six hours a day.  She occasionally worked more when

asked to fill in for someone and at holidays.

On June 9, 2013, the claimant was working in

the garden center, processing inventory, in preparation

for an outside company to perform inventory.  She worked

from 11:30 am to 8:45 pm.  She stated that “it was a

very, very, very long day.”  She had worked in the

garden center four or five times before that day, but

never for that long.  She was moving flats of plants and

containers of plants.  She cleaned up dead plants and

pushed trash to the back of the store.  She was moving

all the plants that belonged together into one place and

putting each group of items into order.  She began to

get tired later in the day, and she developed problems

bending over.  She had to find a place to sit, because

she got very tired and achy in her lower back.

The claimant went home and to bed after her

shift ended at 8:45 pm on June 9, 2013.  She awakened

with excruciating cramping in her legs.  She just laid

there until the pain subsided enough for her to sleep. 
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When she woke up to get ready for work, she could not

stand up: “My legs couldn’t hold me.”  She had back

pain.  She called Irene, who was a manager, and told her

about her leg cramps, that her legs would not hold her,

and that she was in a lot of pain.  She told Irene that

the work she did in the garden center the day before had

caused her pain.  She called the manager, because that

was the policy. 

The claimant did not return to work for a

couple days. She went back to work on Friday,

cashiering, but she was in pain in her legs and her

lower back.  She worked Saturday, and on Sunday, a week

later, she told Michelle that she was in a lot of pain,

could not work, and needed to see a doctor.  Michelle

put her in contact with the insurance company, and she

was sent to the emergency room in Springdale.  

The claimant was seen on July 18, 2013, in the

Springdale emergency room.  She reported that she was

injured at work on Sunday when she strained her back. 

She reported having leg cramps.  She had low back pain,

with an onset date of July 8, 2013.  She was diagnosed

with a lumbar sprain.  She was prescribed Neurontin

(nerve pain), Cyclobenzaprine (muscle relaxer), and
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Vistaril (anxiety, booster of analgesic efficacy of

opioids).  The claimant was given a note taking her off

work for two weeks, which she turned in to her employer. 

On June 20, 2013, the claimant completed a

Form C, noting the events of June 9, 2013.  The claimant

saw Dr. Moffitt next, also on June 20, 2013.  She

reported that she developed fatigue, back pain, and leg

cramps after hard day working in the garden shop at work

on June 9.  He related her problem to her chronic

issues, and released her to work with a ten-pound weight

restriction and the ability to change position from sit,

stand, and walk as needed, with limited bending and

twisting.  He observed Grade I spondylolisthesis of L3

on L4.  He recommended physical therapy.

The claimant returned to work later, stocking

in the cosmetics area.  She was given a chair.  She put

cosmetics from a cart onto the shelves.  That job was

easy for her to do.  She did that for a month,

approximately.  

On July 9, 2013, Dr. Moffitt wrote that the

claimant had no injury, and that further treatment would

be related to her pre-existing condition.

The claimant returned to Dr. Moffitt on July
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11, 2013, with continued back pain.  He again

recommended physical therapy. She reported concerns

about a change in her urinary stream which did not

appear until after her injury.  She reported numbness

and tingling in her feet.

When the claimant was taken off light duty,

she went back to cashiering.  Michelle told her that Dr.

Moffitt had taken her off light duty.  She was told that

she could sit if she needed to do so, and that she

should not lift more than ten pounds.  She worked four-

hour shifts.  She had difficulty doing that job. 

Standing caused her to hurt badly.  She had to twist and

turn, which also caused her pain.  She had a hard time. 

She could sit, but her work space was small, and she

could not do her job while sitting.  When she did have a

customer, she could sit. One day, during her last week,

she was asked to shelve cosmetics. She pushed a four-

tier cart that was too heavy for her, which hurt her

back and eventually worsened.  She reported her

difficulties to all her supervisors.  She resigned on

August 31. She told Michelle that she could not continue

because of the pain.

The claimant saw Dr. Favorite, a chiropractor,
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in August through October, to get some relief.  Her

insurance company sent her to a sports doctor, but he

did not know anything about backs.  He sent her to

physical therapy, but she could not afford it.  She had

one physical therapy session.  Then she saw Dr. Katz,

who was still treating her.  He referred her to a pain

management clinic for injections to see if numbing the

impinged nerves in two places in her lumbar spine will

stop her pain.  She had one injection treatment right

before the hearing, and the second was scheduled shortly

thereafter.  She had never had such a treatment before

this injury.  If the injections work, then killing the

nerve might stop her pain.  

In September, she underwent an MRI.  It showed

lower lumbar spine degenerative disc disease.  Her most

severe findings were at L4-5 with a broad-based disc

bulge and superimposed left foraminal herniated nucleus

pulposus, which resulted in mild narrowing of the left

neuroforamina.

The claimant stated that, at the time of the

hearing, she was always in pain.  She testified:

It hurts to sit, hurts to stand.  I feel like
I have to lay down all the time, and my legs
go to sleep when I sit too long, and I can’t
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get anything done.  It’s like maybe 10-15
minutes and I have to sit down or lay down on
my side.

The claimant testified, “I didn’t have those

symptoms when I started working at K-Mart.”  The

claimant did not have anything that improved her pain. 

She took Hydrocodone and Acetaminophen, which helped her

sleep.  She was not able to work because of her pain. 

She had not worked anywhere since she left K-Mart.

The claimant seeks to prove a compensable

injury to her back, which is not a specific incident

identifiable by place and time of occurrence.  She must

prove, therefore, by a preponderance of the evidence

that she sustained an injury causing internal or

external harm to the body which arose of out of and in

the course of her employment and which required medical

services or resulted in disability or death.  Ark. Code

Ann. 11-9-102(4)(A)(ii)(b).  In addition, the claimant

must prove by a preponderance of the evidence that the

injury was the major cause of the disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(E)(ii). 

Finally, the claimant must establish a compensable

injury by medical evidence supported by objective

findings.  Ark. Code Ann. Sec. 11-9-102(4)(D). 
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The evidence shows that the claimant was

employed on June 9, 2013, working outside her regular

duties in a physically demanding capacity, compared to

her regular light-duty cashiering duties.  Further, the

claimant worked for more than a full shift, compared to

her normal five to six-hour shifts.  The claimant was

certainly performing employment services at that time. 

The question is whether the claimant’s work caused her

need for treatment and disability.  I find that it did. 

The claimant had pre-existing back problems,

but she had improved sufficiently enough to resume

husbandry duties on her ranch, to avoid seeking

treatment for her back since June 2010, and to seek

employment despite a total disability determination from

Social Security.  She was able to take online courses as

well, accumulating more than one hundred hours of

coursework in pursuit of her degree.

The claimant was able to perform her

employment duties up until the date of injury.  She

worked five to six hours a day, within previously-

established restrictions, without difficulty. She did

not miss work because of her back.

The claimant has demonstrated the presence of
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injury, by medical evidence supported by objective

findings.  This evidence shows that the claimant’s

symptoms changed significantly after her injury.  Her

pre-existing findings, from a 2003 MRI, were small

annular tears and degenerative disc disease at L4-5 and

L5-S1, very small midline disc bulges at L4-5 and at L3-

4, without neural structure compromise.  After a period

of significant disability and limitation, the claimant

was able to regain function without pain. 

The claimant did not see a physician from 2010

until following her June 9, 2013 injury, during which

time she increased her activity greatly, to include

ranch chores and returning to work.  The claimant was

able to perform her duties for the respondent-employer

without difficulty, without time off due to pain or

limitations, and without a need for medical treatment,

until after June 9, 2013. 

On June 18, 2013, the claimant was prescribed

a muscle relaxant, which indicates the presence of

muscle spasms.  This was a new and objective finding and

a new prescription, since at least 2010.  See Estridge

v. Waste Management, 343 Ark. 276, 281, 33 S.W.3d 167

(2000). There is no evidence that this was prophylactic
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in nature.

On June 20, 2013, x-rays showed Grade I

spondylolisthesis of L3 on L4, which was seen again in

December 2013.  This was a new and objective finding,

never seen before in her extensive medical records and

extensive x-ray and MRI scans.

In July 2013, Dr. Moffitt noted her complaints

of numbness, which is a new symptom.  Numbness appears

only once - in 2006 - in the medical record prior to

June 9, 2013, despite medical records going back to

2003.  There is no mention of numbness again, until Dr.

Moffitt’s July 2013 record.

In September 2013, she underwent an MRI, which

showed lower lumbar spine degenerative disc disease and,

at L4-5, a broad-based disc bulge and superimposed left

foraminal herniated nucleus pulposus, which resulted in

mild narrowing of the left neuroforamina.  While the

degenerative disc disease was not a new finding, the

broad-based disc bulge with a herniated nucleus pulposus

with neuroforaminal narrowing was a significant change

from the 2003 very small midline disc bulge at L4-5

without neural structure compromise.  In September, the

claimant had a disc bulge, a herniated nucleus pulposus
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and foraminal narrowing, which were all new and

objective findings of injury.

The claimant had a significant spike in her

symptoms and need for treatment beginning June 9, 2013,

with new symptoms, the aggravation of dormant symptoms,

and the appearance of new objective findings of injury. 

There is no question that the claimant had medically

documented changes after June 9, 2013, when she promptly

reported her injury after a day’s work which greatly

exceeded her previous activities in time and physical

demand.  Causation is established.

I note that a pre-existing condition does not

defeat a claim for benefits.  In workers' compensation

law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing

conditions are compensable.  Williams v. L&W Janitorial,

Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004), citing

Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W.3d 150 (2003).  The evidence demonstrates a

significant change in her condition as a direct result

of her pre-existing condition.  Obviously, a causal

connection has been established here, because the

claimant’s work on June 9, 2013 was a factor in her need
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for treatment and disability.  Williams, supra.  I

submit that the evidence further requires the conclusion

that not only was the claimant’s work on June 9, 2013 a

factor in the need for treatment and disability, it was

the major cause of it.

In Wright v. St. Vincent Doctors Hosp.

Indemnity Ins. Co., 2012 Ark. App. 153, 390 S.W.3d 779,

the Court of Appeals noted that the major-cause

requirement is satisfied where a compensable injury

aggravates an asymptomatic pre-existing condition such

that the condition becomes symptomatic and requires

treatment.  Id. at 5, citing Leach v. Cooper Tire &

Rubber Co., 2011 Ark. App. 571; Pollard v. Meridian

Aggregates, 88 Ark. App. 1, 193 S.W.3d 738 (2004).  The

Leach claimant had no physical limitations or pain

related to his back prior to the work injury, but

afterward, his condition had become symptomatic. The

court found that, because his degenerative disc

condition was asymptomatic prior to the accident and

then symptomatic thereafter, the major-cause requirement

was satisfied.

The Wright claimant showed that he had never

had serious back pain and was physically able to perform
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many

activities and all of his work duties.  The medical

record reflected that, for ten years at least, he had no

significant impairment before the injury.  Because his

degenerative condition was asymptomatic prior to the

accident and symptomatic thereafter, the major-cause

requirement was satisfied.  The court reversed the

Commission for an award of benefits.

While the claimant had been symptomatic and

restricted due to a pre-existing back condition between

2003 and 2010, she enjoyed a period of high function

without the need for medical treatment of her low back

for three years prior to her injury. The claimant was

asymptomatic and unrestricted for three years prior to

the injury, and symptomatic and restricted afterward.

Also, the claimant had a new symptom of numbness in

addition to her pain, as well as new and significant

objective findings.  The Leach and Wright decisions

compel a finding that the claimant has satisfied the

major-cause requirement.

The claimant has satisfied the elements of a

non-specific back injury.  I would award the claimant

medical and indemnity benefits.
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For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


