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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed May 19, 2014.  The administrative law judge

found that the respondents controverted the claimant’s

entitlement to temporary total disability benefits and were

therefore responsible for fees for legal services.  After

reviewing the entire record de novo, the Full Commission

reverses the administrative law judge’s opinion.  The Full

Commission finds that the respondents did not controvert the
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claimant’s entitlement to temporary total disability

benefits and are not liable for attorney’s fees.  

I.  HISTORY

The parties stipulated that the claimant sustained a

compensable injury on August 31, 2010.  The claimant

testified that he subsequently underwent back surgery

performed by Dr. Joseph W. Queeney.  The parties stipulated

that there was “no dispute over temporary total disability

benefits.”  Dr. Queeney stated on July 25, 2011, “I think he

has probably reached his point of medical maximal

improvement.  I will go ahead and give him an impairment

rating of 10 percent of the whole person as it relates to

the lumbar spine as outlined by the Guides to Evaluation of

Permanent Impairment 4th edition.”  The parties stipulated

that “the respondents accept liability for permanent partial

disability of 10% to the body as a whole.”

A registered nurse signed a Return to Work slip on

behalf of Dr. Queeney, dated July 25, 2011 indicating, “Pt

was released from our care and ok to drive.”  The claimant

testified that he returned to work following Dr. Queeney’s

release, but that the condition of his back worsened.  The
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claimant testified that he underwent an injection which

provided only temporary relief.      

Janet R. Canada, A.P.N. dictated the following in

collaboration with Dr. Queeney on October 1, 2012:

Mr. Bailey is a 44-year-old male who has had a     
          previous right L4-5 diskectomy by Dr. Queeney on   
          1/5/2011.  Postoperative his neuritis symptoms and 
          his right lower leg did not change, onset comes    
          and goes.  Dr. Queeney felt with time that

this would improve.  On 7/25/11 Dr. Queeney        
          evaluated a functional capacity exam, agreed with  
          the recommendations and felt that he had reached   
          his point of medical maximum improvement.  He gave 
          him an impairment rating of 10%.  The patient      
          returned on 5/23/12 with gradual exacerbation of   
          pain in the low back-right leg....MRI was          
          performed on 6/12/12 revealing a right             
          asymmetrical spur and disc bulge toward the right  
          at L5-S1.  After a peer-to-peer, the patient was

referred for injection treatment....
No problems or side effects from the injection     

          performed on 8/23/12.  He did receive              
          approximately 50% reduction of his back and leg    
          pain for three to four days.  He described the     
          results as “no benefit.”  He does not feel that    
          any further injection treatments are worth going   
          through....

Janet Canada’s impression was “1.  Right lumbar

radiculopathy.  2.  L5-S1 right foraminal narrowing due to

osteophyte disc complex.  No objective nerve root

impingement.”  Ms. Canada planned “a diskogram at L2-3, L3-

4, L4-5, L5-S1 with control level at L2-3 with post
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diskogram CT....Once we have this approved, we will notify

the patient.”    

A representative of Health Direct, Inc. informed Dr.

Queeney on October 31, 2012, “A peer reviewer has reviewed

the proposed medical treatment for the above named patient. 

This is to notify you that the clinical findings do not

appear to support the medical necessity of treatment

indicated above[.]”  

Janet Canada noted on December 14, 2012, “Patient

requesting refill of pain medication.  Working on approval

from WC for lumbar discogram.  Has been denied x one. 

Called in increased dose and frequency to Coleman’s. 

Informed patient via phone.”  

Leona Kennedy-Cardenas noted on January 14, 2013,

“Rtn’d call from Mr. Bailey.  He is having back pain,

requesting pain meds.  At this time he needs to see PCP or

have his company refer him to Occ. Med for care.  The

discogram has been denied and is in the appeal proves, W/C

has all info requested.”  

The respondents’ attorney informed the claimant’s

attorney on March 5, 2013, “As far as the discogram, it is

my understanding that it did not pass precertification and
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Dr. Queeney made no effort to appeal the same.  All he has

to do is fax an appeal to the UR Department at 877-479-3830

and make it clear that this is an appeal.  They can then

reconsider it based on whatever information they need.”  The

claimant’s attorney replied on March 6, 2013 and stated, “it

has been my experience that going to a hearing is much more

effective regarding obtaining testing/treatment for injured

workers than utilizing the pre-certification appeal process. 

Therefore, if the Respondents will not reconsider their

position and authorize the diskogram it appears that we are

headed to a hearing.”  The respondents’ attorney stated on

March 7, 2013, “As I said earlier, the discogram did not

pass precertification.  I gave you the information to

provide to Dr. Queeney in order to appeal the denial of

precert.  That is the process that has to be done by his

office, per Rule 30.  Hopefully, once he goes through that

process the issue will become moot. “  

A pre-hearing order was filed on March 20, 2013.  The

claimant contended that “the respondents approved an updated

evaluation by Dr. Queeney as the result of a request for

hearing that was filed in June of 2012; however, they are

now refusing to authorize the discogram that Dr. Queeney’s
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office has recommended.  As a result, the claimant cannot

get a return appointment with Dr. Queeney’s office and

consequently cannot get his prescription medications

refilled.”  The respondents contended that “all appropriate

benefits have been paid with regard to this matter.  Dr.

Queeney has recommended a diagnostic test that has not

passed through pre-certification.  Dr. Queeney’s office and

claimant’s counsel have been provided the appeal procedure

for pre-certification but, to date, that process has not

been followed through.  In light of the lack of pre-

certification, respondents are unable to approve the

diagnostics tests recommended.”  

The parties agreed to litigate the following issue: “1. 

The claimant’s entitlement to a discogram recommended by Dr.

Queeney.”  

A hearing was held on April 23, 2013.  The claimant

testified that he suffered from constant lower back pain and

bilateral leg numbness as a result of his compensable

injury.  The claimant testified that he wanted to obtain the

discogram recommended by Dr. Queeney.      

An administrative law judge filed an opinion on July

17, 2013.  The administrative law judge found:
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1.  The claimant has proven through sufficient     
          evidence including the claimant’s testimony and    
          the documentary evidence in the form of medical    
          recommendations for treatment that he is entitled  
          to additional medical services related to his

admittedly compensable back injury that occurred   
          on August 31, 2010.  He has proven that such       
          services are reasonable and necessary to the       
          treatment of his compensable injury.  Therefore,   
          the claimant is entitled to the discogram

recommended by Dr. Queeney.  

The administrative law judge ordered, “Having found

that the recommended discogram is reasonable and necessary

to the treatment of the claimant’s admittedly compensable

back injury, the respondents shall provide to the claimant

the discogram recommended by Dr. Queeney.”

The respondents did not appeal the administrative law

judge’s July 17, 2013 opinion.  Janet Canada reported on

September 17, 2013, “Discogram at Mercy 9/2013 revealed

Positive Level: L4/5 and L5/S1.  CT post discogram revealed

L4-5, right postoperative laminotomy changes, diffuse

dispersion of the contrast in the disc space indicating

extensive disruption of the annulus fibrosis....The

following plan of treatment has been discussed and agreed

upon by the patient.  1.  Defer to Dr. Queeney to discuss

surgical options based on patient continued symptoms and

recent discogram.  2.  Ok to refill pain medication.  3. 
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Counseled patient about smoking cessation.  Smokes 1 ½ pk

daily.  He agrees to stop and refuses Chantix, Wellbutrin,

etc.”  

The claimant’s attorney corresponded with counsel for

the respondents on September 26, 2013:

Enclosed you will find a copy of a September 17,   
          2013 report from Janet Canada regarding the        
          discogram that Mr. Bailey underwent.  Since the    
          discogram is positive and surgery appears to be in 
          the works, it appears that Mr. Bailey’s temporary  
          disability benefits should be restarted.  It is my

understanding that he is not working and his       
          inability to work is the result of his job related 
          injury.

Since the discogram was denied by the Respondents, 
          it appears to me that temporary disability has     
          been controverted and I am entitled to an          
          attorney’s fee.  Please let me know the            
          Respondents position regarding payment of Mr.      
          Bailey’s temporary disability benefits and my fee. 

 The respondents’ attorney replied on October 2, 2013:

I received your letter inquiring about attorney’s  
          fees.  Respondents only question the propriety of  
          the discogram.  As you know, part of that was due  
          to the doctor’s failure to properly comply with    
          the appeal process.  Respondents have never

controverted Claimant’s claim in its entirety.     
          Therefore, we will not be paying a fee on any      
          temporary total disability benefits.  You          
          mentioned a surgical recommendation.  If you have  
          evidence that the claimant is completely 

incapacitated, please forward it to me as soon as  
          possible so that I can get it to my adjuster.  

The claimant’s attorney corresponded with the

respondents’ attorney on October 2, 2013:
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Attached you will find a copy of an October 22,    
          2013 report from Dr. Queeney’s office indicating   
          that Mr. Bailey will be off from November 5, 2013  
          until December 5, 2013.  It is my understanding    
          that Mr. Bailey has undergone the surgery that Dr. 
          Queeney recommended.

Please request the Respondents to immediately      
          initiate payment of temporary total disability     
          benefits to Mr. Bailey. I understand that the     
          Respondents are contended that I am no entitled to

controverted attorney’s fee; therefore, we will of 
          course be litigating that issue. 

Dr. Queeney stated on October 22, 2013, “Due to medical

reasons, Robert C. Bailey will be off of work from 11/5/13

until 12/5/13.”  The claimant testified that he received

temporary total disability benefits for the period beginning

November 5, 2013.    

A pre-hearing order was filed on January 2, 2014.  The

claimant’s contentions were, “1.  He was notified in June of

2012 that all of his permanent partial disability benefits

had been paid.  Thus, at the time the discogram was

recommended the claimant was not receiving workers’

compensation disability payments of any kind.  2. 

Respondents refused to voluntarily authorize a discogram

that was recommended in this case and that as a result of

that refusal it was necessary for the claimant’s attorney to

litigate that issue.  3.  After the claimant received a

favorable decision regarding the discogram it was determined
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that the claimant was in need of surgery; however, that

determination could not have been made without the discogram

that had been recommended.  4.  The services of the

claimant’s attorney resulted in the discogram being approved

and the approval of the discogram allowed the treating

neurosurgeon to determine that the claimant was in need of

surgery.  But for the discogram, the claimant would not have

received the surgical treatment and but for the surgical

treatment and the off-work slip written in connection with

that surgical treatment, claimant would not have received

temporary total disability benefits.  Thus, the claimant’s

receipt of temporary total disability benefits was the

result of services provided by the claimant’s attorney and

those services would not have been necessary if the

respondents would not have controverted claimant’s

entitlement to the recommended discogram.  5.  The claimant

contends that his attorney is entitled to an attorney’s fee

in regard to any and all disability benefits paid or payable

after November 5, 2013.”  

The respondents’ contentions were, “1.  The only matter

litigated at the hearing in this case was claimant’s

entitlement to a discogram.  Respondents have never
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controverted claimant’s entitlement to surgery.  Instead,

the contention was that the discogram was not reasonable and

necessary to treat or evaluate the claimant.  Therefore,

claimant’s victory on the discogram issue does not mean that

respondents controverted all medical treatment.  A discogram

is not a necessary prerequisite to a surgical recommendation

as indicated on pages 8-9 of Respondents’ Exhibit 1 from the

hearing on 4/23/13.”  

The parties agreed to litigate the following issue: “1. 

Whether respondent controverted the claimant’s entitlement

to temporary total disability and are liable for attorney

fees to claimant’s attorney.”  

After a hearing, an administrative law judge filed an

opinion on May 19, 2014.  The administrative law judge

found, among other things, that the respondents

“controverted this claim and the claimant’s entitlement to

temporary total disability.”  The administrative law judge

found that the claimant’s attorney was entitled to fees for

legal services.

 The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Fees for legal services
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Ark. Code Ann. §11-9-715(Repl. 2002) provides, in

pertinent part:

(a)(1)(A) Fees for legal services rendered in      
          respect of a claim shall not be valid unless       
          approved by the Workers’ Compensation Commission.

(B) Attorney’s fees shall be twenty-five percent   
          (25%) of compensation for indemnity benefits       
          payable to the injured employee or dependents of   
          a deceased employee.  Attorney’s fees shall not    
          be awarded on medical benefits or services

except as provided in subdivision (a)(4) of this   
          section....

(2)(B)(i) In all other cases whenever the          
          commission finds that a claim has been

controverted, in whole or in part, the commission  
          shall direct that fees for legal services be paid  
          to the attorney for the claimant as follows: One-  
          half (½) by the employer or carrier in addition to 
          compensation awarded; and one-half (½) by the

injured employee or dependents of a deceased       
          employee out of compensation payable to them.

(ii) The fees shall be allowed only on the amount  
           of compensation for indemnity benefits            
           controverted and awarded.

An administrative law judge found in the present

matter:

1.  The respondents failed to authorize medical    
          treatment recommended by their own chosen          
          physician.  This action prevented the claimant     
          from gaining additional medical treatment and no   
          alternative was provided.  The claimant’s

attorney had no other choice but to litigate the   
          claimant’s need for a discogram, without that      
          litigation and favorable finding the claimant      
          would not have been able to obtain surgery or      
          temporary total disability benefits.  According,   
          the respondents failed to promptly provide medical 
          services under A.C.A. 11-9-508(a), as such, they   
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          controverted this claim and the claimant’s         
          entitlement to temporary total disability.

2.  Having found that the respondents controverted 
          the claimant’s entitlement to temporary total      
          disability, the claimant’s attorney is entitled to 
          an appropriate attorney fee based on the above     
          findings.  

The Full Commission does not affirm the administrative

law judge’s findings.  The determination of whether a claim

is controverted is a fact question to be resolved from the

circumstances of the particular case.  Climer v. Drake’s

Backhoe, 7 Ark. App. 148, 644 S.W.2d 637 (1983).  Direct

proof of controversion is where the claimant must incur

legal expenses to defend his disability benefits award on

appeal.  Harvest Foods v. Washam, 52 Ark. App. 72, 914

S.W.2d 776 (1996).

In the present matter, the parties stipulated that the

claimant sustained a compensable injury on August 31, 2010. 

Dr. Queeney performed surgery, and the Full Commission

reiterates the parties’ stipulation that there was “no

dispute over temporary total disability benefits [emphasis

supplied].”  Dr. Queeney assigned the claimant a permanent

anatomical impairment rating on July 25, 2011.  The claimant

testified that he continued to suffer from pain as a result

of his compensable injury and testified that an injection
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provided only temporary relief.  Janet Canada examined the

claimant in October 2012 and recommended a lumbar discogram. 

The respondents controverted this proposed procedure.

The claimant asserts that he was unable to obtain any

additional medical treatment following the respondents’

controversion of the recommended discogram.  Nevertheless,

the Full Commission notes that the claimant refused

additional injections, which medical treatment Janet Canada

reported provided at least 50% reduction of pain.  We also

note that Ms. Canada provided at least one refill of pain

medication on December 14, 2012.  An apparent representative

of Dr. Queeney wrote on January 14, 2013 that the claimant

should seek treatment with his primary care physician or an

occupational medicine specialist.  There is no indication

that the claimant attempted to obtain such treatment, and

the record does not support the claimant’s contention that

the respondents refused to provide additional medical care,

other than the controverted discogram.  In any event, the

claimant requested a hearing before the Commission, and the

parties agreed to litigate the sole issue of “1. The

claimant’s entitlement to a discogram recommended by Dr.
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Queeney.”  The claimant did not contend that he was entitled

to additional indemnity benefits.

An administrative law judge filed an opinion on July

17, 2013 and found that a discogram was reasonably

necessary.  The respondents did not appeal the

administrative law judge’s finding.  The claimant underwent

a discogram in September 2013 and Dr. Queeney subsequently

performed additional surgery.  Dr. Queeney took the claimant

off work on November 5, 2013.  The claimant testified that

he received temporary total disability benefits beginning

November 5, 2013.  There is no indication of record that the

respondents controverted the claimant’s entitlement to

temporary total disability benefits.

Administrative law judges and the Full Commission shall

strictly construe the provisions of Act 796 of 1993.  See

Ark. Code Ann. §11-9-704(c)(3)(Repl. 2002).  Act 796 of

1993, as codified at Ark. Code Ann. §11-9-

715(a)(2)(B)(ii)(Repl. 2002), expressly provides that

attorney’s fees shall be allowed “only on the amount of

compensation for indemnity benefits controverted and awarded

[emphasis supplied].”  The respondents in the present matter

have not controverted the claimant’s entitlement to
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indemnity benefits and there has not been an award of same. 

The Full Commission therefore reverses the administrative

law judge’s finding which awards attorney’s fees.  The claim

for fees for legal services is denied and dismissed.

IT IS SO ORDERED.  

                                                          
A. WATSON BELL, Chairman

                                                        
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I

must dissent from the majority opinion.  I agree with the

well-reasoned opinion of the Administrative Law Judge, that

the respondents controverted the claim, requiring an award

of attorney’s fees on indemnity benefits.

Dr. Queeney recommended a discogram and refused to

provide further treatment until that discogram was

performed, making the discogram a condition precedent to his

performance of surgery.  The respondents denied the

discogram, causing a delay in any treatment for more than

one year, during which time the claimant’s condition
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deteriorated.  The respondents did not provide alternative

treatment in light of Dr. Queeney’s refusal to continue

treatment without the discogram, despite the claimant’s

request for such care.  The respondents’ denial necessitated

the claimant’s pursuit of benefits through a hearing with

the assistance of an attorney. Once the discogram was

awarded and performed, surgery was planned and performed,

and the claimant was temporarily disabled. 

The majority states that the respondents did not

controvert indemnity benefits, and therefore no disability

benefits can be awarded.  This is merely a reward for the

respondents’ creativity in avoiding responsibility under the

Act.  The claimant was not receiving indemnity benefits for

the period in question.  The discogram was a condition

precedent to the surgery.  The discogram was denied, and no

alternative care was offered by the respondents, despite

requests for it. The surgery was a condition precedent to

temporary total disability benefits. By denying medical

benefits, the respondents effectively denied indemnity

benefits for the period which obviously had to occur in

which the claimant was unable to work as a result of the

recovery period after surgery.  The respondents, had they
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been successful on the issue of the discogram, would have

avoided paying both medical benefits and indemnity benefits

resulting from the medical treatment.  They cleverly couched

the denial of all benefits, including indemnity benefits, in

the denial of the discogram.  Nonetheless, had the claimant

not obtained counsel to get the discogram, no benefits would

have been forthcoming, including the surgery and the

subsequent period of disability.

The purpose of an award of attorney’s fees is to

place the burden of litigation on the party that

necessitated it. Wal-Mart Stores v. Brown, 73 Ark. App. 174,

40 S.W.3d 835 (2001).  The respondents’ denial of the

discogram and failure to offer alternative treatment were

effective denial of any further benefits, requiring

litigation.  I would award the attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                            PHILIP A. HOOD, Commissioner


