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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G208668

MICHAEL I. ALONZO, EMPLOYEE                    CLAIMANT

PARSONS TIRE & SERVICE, INC.,
EMPLOYER   RESPONDENT 

FIRSTCOMP INS. CO.,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED JULY 28, 2014

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 1, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at
all times pertinent, to include
September 24, 2012, when the claimant
sustained a compensable injury to his
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low back, during which time he earned an
average weekly wage of $573.00,
generating compensation benefit rates of
$382.00/$287.00, for temporary
total/permanent partial disability.

3. Pursuant to a Change of Physician Order
entered on August 16, 2013, by the
Medical Cost Containment Division of the
Arkansas Workers’ Compensation
Commission, in accordance with Ark. Code
Ann. §11-9-514(a)(3)(A)(iii)(Repl.
2002), Dr. Scott Schlesinger, a Little
Rock neurosurgeon, was approved as the
claimant’s treating physician.

4. The treatment recommendations of Dr.
Schlesinger set forth in the September
10, 2013, report regarding the claimant
constitute reasonably necessary medical
treatment in connection with the
treatment of the claimant’s September
24, 2012, compensable back injury, and
in furtherance of the August 16, 2013,
Change of Physician Order.

5. The respondents shall pay all reasonable
hospital and medical expenses arising
out of the claimant’s compensable injury
of September 24, 2012.

6. The respondents have controverted the
claimant’s entitlement to further
medical treatment, to include access to
the treating physician selected pursuant
to the August 16, 2013, Change of
Physician Order.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 1, 2014, decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion affirming and adopting an Administrative Law

Judge opinion filed on May 1, 2014.

My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove that he is entitled to additional

medical treatment for his compensable back injury in the

form of the treatment set forth by Dr. Scott Schlesinger

on September 10, 2013.

The claimant suffered an admittedly

compensable back injury on September 24, 2012.  An MRI

taken on October 5, 2012, showed a moderate sized

central disc herniation at L3-4 causing moderate canal

stenosis, and a new left lateral recess and neural

foraminal disc herniation at L5-S1, which resulted in
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nerve compression and canal stenosis and narrowing.  In

light of three previous back surgeries, the claimant’s

neurosurgeon, Dr. Steven Cathey, recommended

conservative treatment.  Subsequently, Dr. Cathey

referred the claimant to Dr. Brent Sprinkle for non-

surgical treatment of his injury.

The record reveals that the claimant had

undergone three back surgeries prior to his 2012 injury. 

The claimant was sixteen when he underwent the first

surgery, which was an L4-L5 laminectomy and discectomy

on the right.  This procedure was followed by an L5-S1

laminectomy and discectomy on the right a few years

later.  The claimant underwent a subsequent bilateral

lumbar laminectomy and discectomy at L4-L5.  The record

shows that the claimant applied for Social Security

Disability benefits following his third procedure. 

In a clinic note dated November 20, 2012, Dr.

Sprinkle stated that he felt the claimant’s condition

was complicated by his back history, since the

claimant’s herniations were not present on a 2008 MRI

study.  Opining that the herniation at L5-S1 was the

major source of the claimant’s symptoms, Dr. Sprinkle

proceeded with a transforaminal left L5-S1 epidural

steroid injection.  Interestingly enough, Dr. Sprinkle’s

correlating Diagnostic Orders form indicates that the
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claimant suffered from “Lumbar - sprain/strain.”  In a

follow-up clinic report dated December 13, 2012, Dr.

Sprinkle noted that the claimant’s symptoms were

relieved by recent LESI treatments, and he stated that

the claimant’s injury showed mild improvement.  Because

the claimant’s symptoms had improved on the left, on

December 31, 2012, Dr. Sprinkle administered an

interlaminar lumbar steroid injection at L4-L5.  All-in-

all, the claimant received three epidural injections at

L4-L5.  In a clinic report dated February 4, 2013, Dr.

Sprinkle stated that the claimant’s third epidural had

been helpful, and that the claimant had reached maximum

medical improvement.  Dr. Sprinkle assigned the claimant

zero percent permanent impairment stating, “I think his

work injury most likely aggravated some pre-existing

degenerative phenomena.”  Dr. Sprinkle opined that the

claimant could return to work without restrictions, and

he noted that the claimant’s next prescription of Mobic

would need to be filled through private insurance.  In a

clinic report dated March 26, 2013, Dr. Sprinkle noted

that surgery would be the claimant’s last treatment

option should his symptoms persist.

Thereafter, the claimant was granted a change

of physicians to Dr. Scott Schlesinger.  The record

shows that the claimant presented to Dr. Schlesinger for
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a neurosurgical consultation on September 10, 2013.  Dr.

Schlesinger ordered a new MRI of the claimant’s lumbar

spine.  According to Dr. Schlesinger, this study showed

severe degenerative changes at L5-S1, with moderate

degenerative changes observed in the rest of the

claimant’s spine.  In response to his comprehensive

evaluation of the claimant’s condition, Dr. Schlesinger

offered the claimant further conservative care with

further diagnostic testing, physical therapy,

chiropractic treatment, anti-inflammatory medications, 

steroid medications, and epidural steroid injections. 

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and
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the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796 (2009).  Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of

the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

The only issue on appeal is the claimant’s

entitlement to the additional medical treatment

recommended by Dr. Schlesinger on September 10, 2013.  I

find that the claimant has failed to prove that this

recommended treatment is related to his compensable back

injury.  Therefore, this treatment should be denied. 

Moreover, even if this treatment was related to the

claimant’s compensable back injury, I find that not all

of the treatment recommended by Dr. Schlesinger is
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reasonably necessary for the treatment of the claimant’s

back injury.

While an MRI study conducted contemporaneously

with the claimant’s 2012 injury revealed new findings as

compared to a 2008 MRI, I note that it is without

question that the claimant suffers from pre-existing

degenerative disc disease.  Thus, while the claimant

will continue to have symptoms related to this

degenerative condition, especially in view of the

surgeries he has already undergone, I note that the

claimant’s symptoms associated with his lumbar

sprain/strain improved with injections by Dr. Sprinkle. 

I further note that Dr. Sprinkle, who was fully aware of

the claimant’s previous back history and contemporaneous

MRI findings, diagnosed the claimant with a lumbar

sprain/strain injury rather than acute disc herniations.

The record shows that the claimant, who was 35

at the time of the hearing before the commission, has

received extensive treatment for his back since he was

16 years old, to include, among other things, numerous

diagnostic studies, multiple level surgeries, daily pain

medications, physical therapy, and injections.  Much of

the claimant’s medical treatment occurred prior to his

September 2012 compensable injury.  Of the treatment

that the claimant underwent after his compensable
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injury, only injections were reported to be effective in

alleviating the claimant’s symptoms.  And, while Dr.

Sprinkle indicated that surgery might be a future

consideration should all other conservative treatment

fail, I note that the claimant’s newest neurosurgeon,

Dr. Schlesinger, recommended additional conservative

treatment as opposed to surgery.

Dr. Sprinkle, who opined that the claimant

suffers from pre-existing degenerative disc disease,

opined that the claimant had reached maximum medical

improvement for his work-related injury on February 4,

2013.  Thus, Dr. Sprinkle released the claimant to

return to full, unrestricted duty and he assigned him

with zero percent anatomical impairment as a result of

his injury.  Furthermore, Dr. Sprinkle noted that the

claimant would have to use his personal insurance

carrier in order to refill his anti-inflammatory

prescription, thus indicating that the claimant’s work-

related injury had resolved.

In view of the fact that none of the

claimant’s treating physicians have conclusively opined

that the claimant suffered herniated discs as a result

of his September 24, 2012, work-related injury, new MRI

findings, standing alone, are not sufficient to

constitute such a determination.  This is especially
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true in view of the claimant’s extensive history of back

problems and continuing treatment for those problems. 

That the claimant was able to work immediately prior to

his work-related injury is not disputed.  Nor is the

fact that the claimant received medical treatment for

his back in August of 2012, just one month prior to his

work-related injury.  Due to the claimant’s extensive

history of degenerative-related back problems, combined

with Dr. Sprinkle’s medical reports indicating that the

claimant suffered only a back sprain/strain superimposed

over an underlying degenerative condition, I find that

the claimant’s back injury of September 24, 2012, had

resolved and that he reached maximum medical improvement

for this injury by February 4, 2013.  Further, I note

that Dr. Schlesinger opined that the claimant’s ongoing

back problem was related to pre-existing degeneration

versus an acute injury.  Finally, the record shows that

the claimant was released to return to full,

unrestricted duty by Dr. Sprinkle on February 4, 2013,

but that his job was no longer available.  Therefore,

the claimant filed a claim for unemployment benefits

upon which he indicated that he was able to work without

restrictions.  Furthermore, the claimant admitted that

he could have returned to work at his regular duties had

he still had a job after his medical release.
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Based on the above and foregoing, the

preponderance of the evidence demonstrates that the

claimant suffered a sprain/strain of his lumbar spine on

September 24, 2012, which was complicated by his pre-

existing degenerative condition.  However, the

preponderance of the evidence further shows that the

claimant’s back strain/sprain had resolved by February

4, 2013, when he was released to return to work by Dr.

Sprinkle.  Furthermore, the record shows that the

claimant waited until August of 2013, to seek a change

of physicians or further treatment for his back

symptoms.  Therefore, the weight of the credible

evidence in this claim preponderates against the

claimant’s work-related injury having been anything

other than a temporary aggravation of a pre-existing

condition that resolved by February 4, 2013.  Therefore,

any treatment currently recommended by Dr. Schlesinger

is for the treatment of the claimant’s pre-existing

degenerative condition, for which the respondent bears

no liability.

Even if, however, Dr. Schlesinger’s treatment

recommendations were found to be reasonably necessary

for the treatment of the claimant’s work-related back

strain, a finding with which I would not agree, the

record shows that the claimant has undergone extensive
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diagnostic studies and that physical therapy was not

helpful in the treatment of his condition.  Therefore,

the claimant would be entitled only to that treatment

recommended for the alleviation of symptoms caused by

his work-related injury, which repeat diagnostic studies

obviously are not.

The claimant has failed to show that the

treatment recommended by Dr. Schlesinger is reasonably

necessary for the treatment of his compensable back

strain, or that this recommended treatment is related to

that injury.  Therefore, the claimant has failed to

prove by a preponderance of the evidence that he is

entitled to additional benefits in this claim, and the

decision of the administrative law judge should be

reversed.

_______________________________
KAREN H. McKINNEY, Commissioner


