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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 14, 2013.  The administrative law

judge found that the claimant was entitled to additional

medical treatment and temporary total disability benefits. 

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she was entitled

to additional medical treatment.  The Full Commission finds

that the claimant did not prove she was entitled to
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temporary total disability benefits after April 3, 2013.     

  I.  HISTORY

The record indicates that Jamye L. Adams, now age 37,

became employed with Georgia-Pacific in August 2004.  Ms.

Adams testified that her first job with the respondents

involved “feeding the dryer.”  The claimant testified that

she became a “grader” for the respondent-employer in about

2006.  The claimant testified that the grader position

required manual labor, which included pulling and stacking

large pieces of wood.  

Dr. D’Orsay D. Bryant, III began treating the claimant

in August 2010: “The patient is a 35-year-old female with a

complaint of motor vehicle accident on February 22, 2010. 

The patient stated that she hit a deer and then hit a tree

after hitting the deer.”  Dr. Bryant’s impression included

“left shoulder musculoskeletal strain.”  Dr. Bryant

performed surgery on October 22, 2010: “1.  Left shoulder

arthroscopic subacromial decompression with acromioplasty. 

2.  Open excision of distal clavicle.”  The pre- and post-

operative diagnosis was “1.  Left shoulder impingement

syndrome.  2.  Left shoulder acromioclavicular joint

arthritis.”



ADAMS - G103942 3

Dr. Bryant noted in November 2010, “The patient is

without complaints regarding her shoulder.  However, she has

increased pain in the posterior trapezial region and she has

some neck stiffness....She will follow up with me on an as-

needed basis.”  Dr. Bryant again noted in December 2010,

“The patient has intermittent shoulder pain....She will

follow up with me on an as needed basis.”

The claimant testified that she returned to

unrestricted work for the respondent-employer in January

2011, and that she was physically able to perform her

regular work duties as a grader.  The parties have

stipulated that the claimant sustained a compensable injury

on or about April 22, 2011.  The claimant testified that she

sustained an accidental injury to her left shoulder while

picking up a wet sheet of wood.  The claimant testified, “I

felt the sharp pain and the pop, and I actually could hear

the pop, and then it was like excruciating pain and it was

like burning.”  The claimant testified that the respondents

provided restricted work duty beginning April 23, 2011, but

that she did not work for the respondent-employer after May

10, 2011.  Dr. Mark J. Malloy advised the claimant to remain

off work beginning May 11, 2011, until the claimant could be
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seen by an orthopaedist.  The claimant testified that she

was unable to properly use her left arm because of her

shoulder injury, and that she was unable to perform her

regular work duties with one arm.  The respondents

eventually paid temporary total disability benefits for the

period beginning May 11, 2011.        

An orthopaedic specialist, Dr. James C. Tucker, began

treating the claimant on July 5, 2011:

She is a 35-year-old female who presents with left
shoulder pain which began in April.  She has had
previous shoulder surgery done by Dr. D’Orsay
Bryant.  She appears to have had a Mumford and
acromioplasty done in October of last year.
She had a pop in March and felt intense pain in
the neck and shoulder radiating down the arm.  She
had developed numbness predominantly in the ulnar
nerve distribution.  

Dr. Tucker signed a Radiology Report on July 5, 2011

which indicated, “AP, outlet and axillary view of the

shoulder show a very generous distal clavicle resection,

approximately 1.5 cm and adequate acromioplasty.  No signs

of any arthritic changes.”  An MRI of the claimant’s

cervical spine was done on July 13, 2011, with the

impression, “Negative exam.”  The claimant followed up with

Dr. Tucker on July 13, 2011: “We obtained the MRI of her C-

spine.  I really do not see any pathology except for some
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loss of cervical lordosis that would explain the numbness

that she has in her hand....She continues to have pain

anteriorly in the shoulder with any type of activity. 

ASSESSMENT/PLAN: At this point, I think we need to go ahead

and get an MRI on her shoulder for a full evaluation.  I am

also going to get her set up for an EMG nerve conduction

study.”  

An MRI of the claimant’s left shoulder was taken on

August 16, 2011, with the impression, “Postoperative changes

in the lateral end of the clavicle.  No evidence of rotator

cuff tendon tear or labral tear.”  Dr. Brent Sprinkle noted

on August 16, 2011 that the claimant was suffering from

“Left upper extremity pain tingling numbness and burning in

left arm and hand....No electrodiagnostic evidence of a

cervical radiculopathy, brachial plexopathy or focal ulnar

neuropathy is seen in the extremity tested today.  No

electrodiagnostic evidence of a generalized sensory or motor

peripheral neuropathy is seen in the extremity or

extremities tested today.  Electrodiagnostic evidence

consistent with a minimal left sensory focal median

neuropathy at the wrist is seen.”  
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Dr. Tucker reported on August 16, 2011, “She has mild

carpal tunnel syndrome per EMG....At this point, I really do

not know of any options besides physical therapy to try and

strengthen her scapular stabilizers.  So, we are going to do

that and then I want to see her back in six weeks for a

recheck.”  Dr. Tucker reported on September 27, 2011, “She

presents back today and has a question about whether this is

secondary to a work-related injury.  I really have no

indication about any of her prior history and really have

none of Dr. _____ notes, which makes it very difficult, if

not impossible, to address this.  She has had difficulty

getting into physical therapy which, at this point, I think

is inhibiting her recovery.  I discussed this with her at

length today.  I think she has some shoulder instability

secondary to her distal clavicle resection and the only

treatment that is really going to have a positive effect on

this is physical therapy.  PLAN: So, she is going to go

ahead and get back in and finish her physical therapy up. 

We will see her back p.r.n. for any further problems.”  

The record indicates that the claimant filed a claim

for unemployment benefits beginning October 28, 2011.  On an

Application For Unemployment Insurance Benefits dated
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November 1, 2011, the claimant answered “No” to the

question, “Do you have any disabilities that limit your

ability to perform your normal job duties?”  The claimant

also indicated on the Application that she could begin full-

time work immediately.  The claimant indicated on an

Application For Unemployment Insurance Benefits dated

November 15, 2011 that she could begin full-time work

immediately, and that she had no disabilities that limited

the claimant’s ability to perform her “normal job duties.”   

 A pre-hearing order was filed on December 13, 2011. 

The claimant contended, among other things, that she had

“sought medical attention and at this time is unable to

continue work.”  The respondents contended, among other

things, that “any complaints the claimant may have with her

left shoulder are due to her pre-existing condition for

which she had previously undergone surgery.”  After a

hearing, an administrative law judge found that the claimant

sustained “a temporary aggravation of a pre-existing

shoulder condition which constitutes a compensable shoulder

injury.”  The administrative law judge found that the

claimant did not prove she was entitled to additional
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medical treatment or temporary total disability benefits. 

The claimant appealed to the Full Commission.

Meanwhile, on an Application For Unemployment Insurance

Benefits dated January 23, 2012, the claimant again

indicated that she could begin full-time work immediately. 

The claimant indicated that there were no disabilities that

limited the claimant’s ability to perform her “normal job

duties.”  

The Full Commission filed an opinion on August 23,

2012.  The Full Commission found, among other things, that

the claimant proved all of the treatment of record for her

left shoulder, including physical therapy as recommended by

Dr. Tucker, was reasonably necessary in connection with the

compensable injury.  The Full Commission found that the

claimant proved she was entitled to temporary total

disability benefits beginning May 11, 2011 and continuing

until a date yet to be determined.  Neither party appealed

the Full Commission’s August 23, 2012 opinion.    

The claimant signed an Application For Insurance

Benefits on September 24, 2012.  The claimant indicated on

the Application that she could begin full-time work

immediately, and that there were no disabilities which
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limited the claimant’s abilities to perform her “normal job

duties.”  

The claimant followed up with Dr. Tucker on October 16,

2012:

We have previously seen her for her left shoulder. 
She had a distal clavicle resection and now has
resultant disability.  She also has some mild
carpal tunnel.  This is all secondary to a
previous work injury and secondary surgery.  Today
she complains of muscle spasms and pain in the
trapezial area, extending into her neck.  She also
has pain and limitations of range of motion of the
elbow, wrist, and numbness and tingling in the
fingers....
On examination today, she has an extremely limited
range of motion of the neck secondary to pain. 
She has obvious shoulder protraction.  She has
tenderness over the coracoid and has trapezial
spasms on exam.  She is tender over the lateral
epicondyle to palpation.  

IMPRESSION/PLAN:  
At this point, she appears to have scapular
dyskinesis secondary to the clavicle resection.  I
think she is going to have to be treated with
trigger point injections to relative (sic) the
muscle spasms and pain and physical therapy to
address the scapular stabilizers.  There is really
nothing to do in the anterior shoulder to help
stabilize it.  We decided to proceed with a
lateral epicondyle injection today.  We are going
to continue her off of work.  I am also going to
get her set up with Dr. Sprinkle to get the
trigger point injections and an EMG nerve
conduction study.  We are going to see her back as
soon as this is completed.  I expect MMI in a
minimum of 12-14 weeks.  
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Dr. Tucker reported on October 17, 2012, “Jamye Adams

is currently under my medical care and was seen in my office

today.  Please excuse her absence.  Activity is restricted

as follows: off of work until next office visit.”  The

claimant treated with Dr. Tucker on November 27, 2012: “She

presents back today for a recheck of the left shoulder.  We

reviewed with Mrs. Adams and with Suzanne Honeycutt, her

Workman’s Compensation adjuster, her timeline and at this

point we really need her records from [Dr. Bryant] to give a

complete report and address causality of the lateral

epicondylitis and carpal tunnel syndrome.” 

According to a Claimant Statement, the claimant

informed the Department of Workforce Services that she was

attending Delta Community College beginning January 14,

2013:

I started Delta Community College in Monroe, LA on
1/14/13.  The term will end on 5/18/13.  I am
enrolled in the Respiratory Therapist Assistant
program.  I haven’t worked since GP Plywood -
Crossett closed in 11-2011.  I was a grader.
I had not planned to attend school, but from 11-11
until 1-13, I was unable to find a job.  I decided
that I need some other type of skills to help me
find a job and medical jobs are in demand.  I can
work anytime.  40 hrs a week like I was
working at GP-Plywood.  I can work everyday,
anytime of day.  I want to work.  I’m not working
right now, but I’m looking for work and would go
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to work as soon as someone calls me.  Eventually,
I want a job in the medical field, but right
now, I would take just about anything.   

The parties deposed Dr. Tucker on April 3, 2013.  The

respondents’ attorney questioned Dr. Tucker:

Q.  You indicated in your initial evaluation the  
findings from some x-rays, some radiographs, which
indicated that she’d had a very generous distal
clavicle resection.  If you would, explain what
you meant when you said a very generous distal
clavicle resection.

A.  Typically, when we re-sect a distal clavicle,
which is the end of the collarbone where it
attaches into the shoulder, we usually take off
about eight to I think maximum 10 millimeters. 
And hers was at least 1.5 centimeters or 15
millimeters.  

Q.  If someone has that much of the clavicle re-   
       sected, what, if any, problems would you expect    
      them to have?

A.  One of the difficulties is that the shoulder   
        has - becomes unstable because it’s not really     
      attached to the axial skeleton.  So it really      
    doesn’t have a bony attachment to the rest of the  
          body with that much clavicle re-sected....

Q.  What was your recommendation for Ms. Adams     
          after you reviewed the MRI for both the cervical   
          spine and the left shoulder?

A.  Fortunately, there’s no established treatment  
          for this problem.  We went ahead and we had gotten 
          a nerve conduction study and I reviewed the films  
          with one of my other partners who specializes in   
          shoulders, also, and our only real recommendation  
          was to put her in physical therapy to try and      
          strengthen the muscles around the scapula or the   
          shoulder blade to try and use those to stabilize
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the shoulder as well as possible.

Q.  And the instability of the shoulder, that came 
          from the surgery that she’d previously had.  Is    
       that correct?

A.  That’s correct....

Q.  And, again, the physical therapy, as you had   
       discussed, was to strengthen the muscles to help   
       with the instability from the previous surgery     
     that she’d had?

A.  That’s correct....

Q.  Was there any indication in your evaluations   
          of Ms. Adams or any records that you reviewed      
    which would indicate that the complaints or        
   problems that she saw you for would be related to  
          anything other than the surgery in, I believe it   
          was October of 2010?

A.  No.

Q.  Okay.  Was there any indication that anything  
that happened in April of 2011 was anything other  

          than maybe a temporary aggravation of her          
 preexisting condition from that aggressive distal  
          clavicle surgery that Dr. Bryant performed?

A.  No....

Q.  So if she has to be off work or she needs the
physical therapy or injections that you had
recommended in October of 2012, those would all be
related back to the surgery that she had in
October of 2010.  Is that right?

A.  I believe so.  

The claimant’s attorney questioned Dr. Tucker:

Q.  At this time, Ms. Adams is presented to you    
and you have done treatment or performed treatment
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on her left shoulder to try to strengthen her
shoulder.  Is that correct?

A.  That’s correct.  

Q.  And that is the only course of treatment that
she can undergo that will help her?

A.  That’s correct.

Q.  And how is she doing within that treatment?

A.  I really don’t have any records of her having
extensive physical therapy.

Q.  And you would still recommend extensive
physical therapy, correct?

A.  Yes.  I recommended that she do therapy and
that she have the trigger point injections so the
therapy would be successful.  

Q.  And until she does that physical therapy and
these trigger point injections, it’s your opinion
that she’s unable to perform the duties of her
job?

A.  Yes.  

Q.  And she continues to do that until she
receives this treatment and then you’d release her
on MMI.

A.  That’s correct.  

Q.  And other than physical therapy, intensive
physical therapy and trigger point injections, is
there any other course of treatment that you may
recommend in the future?

A.  If we could not get her lateral epicondylitis
resolved, then there’s a possibility it’d have to
be treated surgically.
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Q.  And all of this is related to her current
condition of her left shoulder?

A.  I believe so.    

The respondents paid temporary total disability

benefits until April 3, 2013.  The claimant signed another

Application For Unemployment Insurance Benefits on April 22,

2013.  The claimant indicated that she could begin full-time

work immediately, and that there were no disabilities which

limited the claimant’s ability to perform her “normal job

duties.”  

The claimant followed up with Dr. Tucker on May 29,

2013:

She presents back today for a recheck of her left
elbow and hand.  She continues to have problems
with the shoulder, pain in the scapular region. 
She has some problems with lateral epicondylitis. 
She is mildly tender there today.  She has
occasional numbness in the median nerve
distribution although she indicates this
is not severe at the present time.  I have
reviewed her medical records.  Her shoulder
problems are definitely related to her work
injury.  However, I cannot establish within a
reasonable degree of medical certainty that her
elbow and carpal tunnel symptoms are secondary to
the work injury.  

IMPRESSION/PLAN: We are going to go ahead and
start her in therapy working on rotator cuff
strengthening and strengthening scapular
stabilizers.  I am going to have them also treat
the lateral epicondylitis.  I am going to give her
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Lidoderm patches for the shoulder and then I want
to see her back in 6 weeks for recheck.  

    
Dr. Tucker signed a Request for Physical Therapy on May

29, 2013.  The Request indicated that the duration of

therapy was to be six to seven weeks, three times weekly. 

The diagnosis was “Shoulder Instability, Lateral

Epicondylitis.”  Pursuant to Dr. Tucker’s referral, the

claimant underwent an Upper Body Evaluation at North

Louisiana Orthopaedic and Sports Medicine Clinic on June 10,

2013.  The record indicates that the claimant was provided

three sessions of occupational therapy beginning June 10,

2013.  The claimant’s testimony indicated that she paid for

this treatment.    

A pre-hearing order was filed on June 18, 2013.  The

claimant contended that “on April 22, 2011, while working

for the respondent and performing the essential and

necessary duties of her job, the claimant suffered an injury

to her left shoulder.  The claimant sought medical attention

and at this time is unable to continue work.  The

respondents continue to fail to provide additional medical

treatment; temporary total disability benefits;

rehabilitation, and an attorney’s fee.  The claimant

contends that the respondents are relying on the deposition
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testimony of Dr. James C. Tucker, Jr.  This issue is subject

to res judicata, as the Commission has ruled on this issue

already and deemed the treatment by Dr. Tucker and the

claimant’s temporary total disability benefits were rightly

being paid because of her on-the-job shoulder injury.”

The respondents contended that the claimant “has been

provided all appropriate benefits to which she is entitled

for the April 22, 2011 compensable shoulder injury.  Any

complaints the claimant has at this time with her left

shoulder are due to her pre-existing condition.  The

respondents paid benefits subsequent to the Full Commission

opinion filed August 23, 2012, for claimant’s treatment with

Dr. James Tucker and for temporary total disability benefits

until Dr. Tucker was deposed on April 3, 2013.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to additional
              medical treatment.

2.  The claimant’s entitlement to additional       
    temporary total disability benefits.
3.  Controversion and attorney’s fees.  
4.  All other issues are reserved.  

A hearing was held on July 16, 2013.  The claimant

testified that she suffered from chronic left shoulder pain

and that her condition was worsening.  The claimant

testified regarding her ability to return to work, “Going to
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work with my shoulder if it’s not consisting of lifting and

pulling and tugging, I probably could go to work, because

I’m right-handed.”  

An administrative law judge filed an opinion on October

14, 2013.  The administrative law judge found, among other

things, that treatment provided the claimant was reasonably

necessary.  The administrative law judge found that the

claimant was entitled to additional temporary total

disability benefits.  The respondents appeal to the Full

Commission.

II.  ADJUDICATION

A. Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.
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269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).                 

In the present matter, an administrative law judge

ordered the respondents to “provide the physical therapy

recommended by Dr. Thomas (sic) and to reimburse the

claimant for her out-of-pocket expenses associated with the

physical therapy that she has been provided.”  The Full

Commission finds that the claimant proved by a preponderance

of the evidence that she was entitled to additional medical

treatment as recommended by Dr. Tucker.  The parties have

stipulated that the claimant sustained a compensable injury

to her left shoulder on April 22, 2011.  The claimant

subsequently began treating with Dr. Tucker, who recommended

physical therapy in August 2011 and September 2011.  The

Full Commission filed an opinion on August 23, 2012 and

found that the claimant proved all of the treatment of

record for her left shoulder, including physical therapy as

recommended by Dr. Tucker, was reasonably necessary in

connection with the compensable injury.  The respondents did

not appeal the Full Commission’s opinion. 
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Dr. Tucker reported in October 2012 that the claimant’s

shoulder problems were “all secondary to a previous work

injury and secondary surgery.”  Dr. Tucker recommended

additional diagnostic testing, trigger point injections, and

physical therapy.  The parties deposed Dr. Tucker on April

3, 2013.  Dr. Tucker testified that the claimant’s left

shoulder was unstable as a result of surgery performed by

Dr. Bryant, which surgery was done prior to the April 22,

2011 compensable injury.  Dr. Bryant agreed upon questioning

by the respondents’ attorney that the claimant’s current

need for treatment was causally related to the claimant’s

prior shoulder surgery.  Nevertheless, the Commission has

the authority to accept or reject a medical opinion and the

authority to determine its probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002). 

In the present matter, the Full Commission assigns minimal

probative weight to that portion of Dr. Tucker’s testimony

wherein he attributed the claimant’s need for treatment to

prior surgery performed by Dr. Bryant.  We note that an

aggravation of a preexisting noncompensable condition by a

compensable injury is, itself, compensable.  Oliver v.

Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336 (1999).  In
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the present matter, the Full Commission finds that the April

22, 2011 compensable left shoulder injury aggravated a pre-

existing noncompensable condition and caused the claimant’s

current need for medical treatment.  The Full Commission

finds that physical therapy and trigger point injections

recommended by Dr. Tucker are reasonably necessary in

connection with the April 22, 2011 compensable injury.

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period is that period for

healing of the injury which continues until the employee is

as far restored as the permanent character of the injury

will permit.  Arkansas Highway & Transp. Dep’t v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  The

determination of when the healing period has ended is a

question of fact for the Commission.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The
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persistence of pain is not sufficient in itself to extend an

employee’s healing period.  Id.      

In the present matter, an administrative law judge

found that the claimant proved “she remains in her healing

period and is entitled to additional temporary total

disability benefits from the date last paid until a date yet

to be determined.”  The Full Commission finds that the

claimant did not prove she was entitled to temporary total

disability benefits after April 3, 2013.  The claimant, now

age 37, became employed with the respondents in 2004.  The

claimant was a manual labor production worker.  The parties

stipulated that the claimant sustained a compensable injury

to her left shoulder on April 22, 2011.  The claimant was

initially provided restricted work duty, but the claimant

testified that she was unable to properly use her left arm

because of the compensable injury.  The claimant did not

work for the respondent-employer after May 10, 2011, and the

respondents eventually paid temporary total disability

benefits for the period beginning May 11, 2011.  

As we have noted, the claimant filed a claim for

unemployment benefits beginning October 28, 2011.  Beginning

November 1, 2011, the claimant signed several Applications
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for Unemployment Insurance Benefits indicating that there

were no “disabilities” which limited the claimant from

performing her “normal work duties.”  The claimant also

consistently reported beginning November 1, 2011 that she

could immediately begin full-time work.  Dr. Tucker noted in

October 2012, “We are going to continue her off of work....I

expect MMI in a minimum of 12-14 weeks.”  The claimant

subsequently informed the Department of Workforce Services

on January 14, 2013 that she had enrolled in Delta Community

College in Monroe, Louisiana.  The claimant also stated, “I

can work every day, any time of day.  I want to work.  I’m

not working right now, but I’m looking for work and would go

to work as soon as someone calls me.  Eventually, I want a

job in the medical field, but right now, I would take just

about anything.”  

The respondents continued to pay temporary total

disability benefits until April 3, 2013.  The claimant

contends on appeal that she is entitled to continued

temporary total disability benefits until she completes

physical therapy, and until Dr. Tucker finds that the

claimant has reached maximum medical improvement. 

Nevertheless, whether or not the claimant continues within a
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healing period for her April 22, 2011 compensable injury,

the Full Commission finds that the claimant has not proven

that she was totally incapacitated from earning wages after

April 3, 2013, the date the respondents stopped paying

temporary total disability benefits.  

The Arkansas Court of Appeals has previously affirmed a

Commission’s denial of continued temporary total disability

benefits based on an employee’s filing for unemployment

compensation benefits and “holding himself out as able to

work.”  See Allen Canning Co. v. Woodruff, 92 Ark. App. 237,

212 S.W.3d 25 (2005).  In the present matter, the record

indicates that the claimant has not been employed since May

10, 2011.  Yet, the evidence clearly shows that the claimant

held herself out as able to work no later than October 28,

2011, when the claimant asserted that there were no

disabilities preventing her from resuming her normal job

duties.  The claimant also asserted no later than October

28, 2011 that she could “immediately” begin full-time work. 

The Full Commission recognizes the claimant’s testimony that

she may not be able to return to her previous manual labor

position with the respondent-employer.  However, the

evidence does not demonstrate that the claimant is totally
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incapacitated from earning wages.  In addition to

consistently holding herself out as being able to return to

work, the claimant began attending college in January 2013. 

We reiterate the claimant’s written statement in January

2013, “I can work any time.  40 hrs a week like I was

working at GP-Plywood.  I can work every day, any time of

day.”  The claimant agreed on cross-examination that she was

able to drive and is able to perform household chores.  The

claimant has participated in vacations out of state and is

able to attend activities such as dance recitals and

athletic events.  The claimant agreed that she is training

to become a respiratory therapist.  Whether or not the

claimant remains within a healing period for her April 22,

2011 compensable left shoulder injury, the evidence does not

demonstrate that the claimant was incapacitated from earning

wages at any time after April 3, 2013.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that she was entitled to

additional medical treatment.  The claimant proved that

physical therapy and trigger point injections as recommended

by Dr. Tucker are reasonably necessary in connection with
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the compensable injury.  The respondents shall be liable for

the costs of said treatment for the claimant’s left

shoulder, in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2002).  The claimant did not prove that she was

totally incapacitated from earning wages at any time after

April 3, 2013.  The respondents shall not be liable for

temporary total disability benefits after April 3, 2013. 

For prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).  

IT IS SO ORDERED.    

                                                      
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

         I respectfully concur, in part, with and dissent,

in part, from the majority's opinion.  Specifically, I

concur with the finding that the claimant did not prove she
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was entitled to temporary total disability benefits after

April 3, 2013.  However, I must dissent from the finding

that the claimant proved entitlement to additional medical

treatment. 

         My carefully conducted de novo review of this claim

in its entirety reveals that the doctrine of res judicata

does not prohibit the Commission from determining any of the

issues presented in this claim. 

         Res judicata applies where there has been a final

adjudication on the merits of an issue by a court of

competent jurisdiction on all matters litigated and those

matters necessarily within the issue which might have been

litigated.  See, Castleberry v. Elite Lamp Company, 69 Ark.

App. 359, 13 S.W.3d 211 (2000); Harvest Foods v. Washam, 52

Ark. App. 72, 914 S.W.2d 776 (1996); Perry v. Leisure

Lodges, Inc., 19 Ark. App. 143, 718 S.W.2d 114 (1986).  The

doctrine of res judicata is applicable to workers’

compensation decisions, and it applies where there has been

a final adjudication on the merits of an issue.  Stallworth

v. Hayes Mechanical, Inc., 2013 Ark App 188, ___ S.W.__ ___

(2013); See also, White v. Greg Agric. Enters., 72 Ark. App.

309, 37 S.W.3d 649 (2001).  The doctrine of res judicata
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bars the reopening of matters once judicially determined by

competent authority, unless there is evidence of change

following the previous order.  Cariker v. Ozark

Opportunities, 65 Ark. App. 60, 987 S.W.2d 736

(1999);Tuberville v. International Paper Co., 18 Ark. App.

210, 711 S.W.2d 840 (1986); Gwin v. R. D. Hall Tank Co., 10

Ark. App. 12, 660 S.W.2d 947 (1983).  Res judicata applies

to decisions of the Workers’ Compensation Commission if the

merits of the issue have already been subject to a full and

fair hearing.  Beliew v. Stuttgart Rice Mill, 64 Ark. App.

334, 980 S.W.2d 270 (1998); Perry, supra.  The rationale

underlying the doctrine of res judicata is to end litigation

by preventing a party who has had one fair trial of a

question of fact from again drawing it into controversy. 

Cox v. Keahey, 84 Ark. App. 121, 133 S.W.3d 430 (2003);

Mohawk Tire & Rubber Co. v. Brider, 259 Ark. 728, 536 S.W.2d

126 (1976).  However, the doctrine does not bar issues which

were not decided and could not have been decided.  Fawcett

v. Rhyne, 187 Ark. 940, 63 S.W.2d 349 (1933).  Former awards

may be modified by the Commission in accordance with Ark.

Code Ann. §11-9-713(a)(2) upon a change in physical
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condition.  O’Hara v. Christy Construction Co., 94 ark. App.

143, 227 S.W.3d 443 (2006).

         The doctrine of res judicata clearly applies to any

issues in this claim that were fully litigated and that were

not successfully challenged within the statutorily

prescribed period of time.  However, because the end of the

claimant’s healing period had not been determined as of the

prior Opinion, nor had the claimant been deemed medically

able to return to work at that time, the Commission could

not address the issue of when the claimant’s temporary total

disability benefits should or would end.  Therefore, the

issue of when the claimant’s temporary total disability

would end was left to be determined in that it could not be

determined at that time.  Thus, this issue is not barred by

res judicata.  

         By previous Opinion filed August 23, 2012, the Full

Commission addressed the issue of causation of the

claimant’s left shoulder instability and reported pain.  In

this Opinion, the Full Commission found that the claimant’s

shoulder instability and continuing need for physical

therapy at that time were the result of her April 22, 2011,

injury.  Furthermore, as previously stated, the Full
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Commission found that the claimant was still within her

healing period and unable to work due to her compensable

left shoulder injury.  The issues of continuing medical

treatment and temporary total disability benefits are issues

that can and often do change over time, and which are

routinely controverted.  Thus, while the issue of causation

was fully addressed in previous litigation, the issues of

continuing medical treatment and temporary total disability

benefits were not final in the sense that they could never

be readdressed as a result of previous litigation. 

         The record shows that, pursuant to the Opinion of

August 23, 2012, the respondents paid for the claimant’s

medical treatment with Dr. Tucker and for temporary total

disability benefits until April 3, 2013.  It was then that

Dr. Tucker opined that any future medical treatment related

to the claimant’s left shoulder would be solely in

conjunction with her non-work related, 2010, injury.  It was

also then that the respondents ceased to pay temporary total

disability benefits based upon, among other things, the

claimant’s declaration to the Department of Workforce

Services (DWS) that she was not only willing, but able to

work at that time.
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         Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy. Trans

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

When an injured employee is totally incapacitated from

earning wages and remains in her healing period, she is

entitled to temporary total disability.  Williams v.

Prostaff Temporaries, 64 Ark. App. 128, 979 S.W.2d 911

(1998), aff’d, Williams v. Prostaff Temporaries, 336 Ark.

510, 988 S.W.2d 1 (1999).  

         The record shows that the claimant applied to the

Arkansas DWS for unemployment benefits twice during the time

relevant to her request for continuing temporary total

disability benefits.  DWS records affirm that the claimant

presented herself as willing and able to work full time with

no limitations in both applications.  The first of these two

applications reflects that the claimant filed for benefits

on January 23, 2012, with an effective date of January 20,

2012.  I note that January 20, 2012, was the date of the

claimant’s previous hearing.  The claimant filed a second

application for benefits on April 22, 2013, at which time
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she had already enrolled in a program of respiratory therapy

at Delta Community College.  Moreover, and more importantly,

the claimant admitted that she is able to work since January

20, 2012. 

         The Administrative Law Judge appears to erroneously

follow the logic of the claimant’s counsel with regard to

temporary total disability benefits, and this logic is

clearly flawed.  More specifically, in the October, 2013,

Opinion, the Administrative Law Judge stated as follows:

The fact that claimant has represented that
she is able to work in order to obtain
unemployment benefits or has gone back to
school to further her education is not a
valid basis for the termination of her
temporary total disability benefits which
were ordered to be paid since she remains in
her healing period.

         There is simply no statutory foundation or other

legal basis for this line of reasoning.  It is a well known

fact that respondents may controvert benefits at any time,

as they did in this claim.  It is also well-established that

a claimant who suffers an unscheduled injury, i.e. shoulder

injury, must not only remain in her healing period, but also

prove that she was totally incapacitated from earning wages

during the time that she claims temporary total disability

benefits.  The plain, uncontroverted truth in this claim is
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1 I note that no treating physician has stated that the
claimant has reached maximum medical improvement.  

that, not only did the claimant hold herself out to DWS

under penalty of perjury that she was able to work during

that time she claims additional temporary total disability

benefits, she also testified before the Commission under

oath that she is able to work.  And, while I acknowledge

that the claimant may have had legitimate financial reasons

for filing for unemployment benefits when she did, the fact

remains that she cannot have it both ways: either the

claimant is able to work or she is not.  Moreover, one way

or the other, the claimant has been dishonest with someone

about her ability to work which speaks poorly of her

credibility.  

         Based on the record as a whole, to include the

claimant’s testimony, even though she is arguably still

within her healing period,1 she has failed to prove that she

is or has been any time after April 3, 2012, unable to work. 

Therefore, the Administrative Law Judge’s award of

continuing temporary total disability benefits must be

denied.
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          Likewise, with regard to continuing medical

treatment, Dr. Tucker stated without equivocation and within

a degree of medical certainly that any medical treatment the

claimant currently receives or has received after April 3,

2012, is related to her previous injury and resulting

surgery.  In addition, I note that the Administrative Law

Judge previously ruled that the claimant sustained a

“temporary aggravation” of a pre-existing condition in April

of 2011 while picking up wet wood.  The appellant bears the

burden of proof in establishing entitlement to benefits

under the Arkansas Workers’ Compensation Act and must

sustain that burden by a preponderance of the evidence. 

Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999); Morrow v. Morrow, 5 Ark. App. 260., 635

S.W.2d 823 (1982).  Further, pursuant to Ark. Code Ann. §11-

9-508(a), medical benefits owed under the Workers’

Compensation Act are only those that are reasonable and

necessary in connection with the compensable injury. Id. 

         Here, the claimant has failed to present proof that

the medical treatment she receives from Dr. Tucker is

reasonably necessary for the treatment of her April, 2011,

left shoulder injury.  In addition, I note that the
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respondents have not controverted any medical treatment that

the claimant can show is directly related to that shoulder

injury.  However, an award of continuing medical treatment

for anything other than the claimant’s temporary left

shoulder aggravation or conditions directly resulting

therefrom must be denied.

                      
                                   

               KAREN H. McKINNEY, Commissioner


