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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed June 4, 2014.  The administrative law judge

found that the claimant was not permanently totally

disabled.  The administrative law judge found that the

claimant sustained wage-loss disability in the amount of
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25%.  After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion.  

I.  HISTORY

Daniel Abernathy, now age 64, testified that he was a

high school graduate and attended college for approximately

two semesters.  Mr. Abernathy testified that he served in

the U.S. Navy for four years.  After being discharged from

the Navy, the claimant worked as a police officer for

approximately two years.  The claimant worked in the heating

and air business before re-entering the field of law

enforcement.  After again leaving that employment, the

claimant sold insurance, and he worked as a church custodian

for several years.  The claimant then became a heavy

equipment operator for the National Parks Service.  The

claimant then worked as a security officer before becoming

employed as a guard with the respondent-employer, Arkansas

Department of Community Corrections.  

The parties stipulated that the claimant “sustained a

compensable back injury” on July 30, 2005.  According to the

record, the claimant began treating with Dr. Michael J.

Young on August 1, 2005: “He had an MRI done which shows

pretty significant stenosis at the L4-5 level.  It appears
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to be worse on the right.  This is consistent with his pain. 

He apparently had an episode Saturday where he was doing

some bending over and his right leg went totally numb....I

think this is a chronic situation that has been exacerbated

by 2 injuries one back in January and one more recently.” 

Dr. Young’s impression was “Severe lumbar spinal stenosis

L4-5 with lumbar radiculopathy to the right.”  Dr. Young

stated on August 8, 2005, “I think that our goal for him is

to keep him functional and comfortable in his life and not

necessarily put him back in the work force....IMPRESSION:

Lumbar strain, superimposed on a severe lumbar spinal

stenosis with right lumbar radiculopathy.”  

Dr. Young performed surgery on January 13, 2006:

“Partial L4 laminectomy with medial facetectomy and L4-5

decompression.”  The pre- and post-operative diagnosis was

“Severe lumbar spinal stenosis L4-5.”  The record indicates

that Dr. Young corresponded with the Social Security

Administration on May 8, 2006 and stated in part, “I do not

anticipate Mr. Abernathy in being able to return to the

workforce.  I think it would be a problem with stamina and

being able to perform a job on a full time basis....He

continues to require medication and I anticipate this being
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a long-term treatment for him.  Given his overall situation,

I feel it is best to consider him for long-term disability.” 

Dr. Young stated on November 9, 2006, “Mr. Abernathy is

presently under my care for severe spinal stenosis.  I did

surgery on him 1/13/06.  In my opinion, he is permanently

disabled.”  Dr. Young stated on April 4, 2007, “Mr.

Abernathy is presently under my care for severe spinal

stenosis.  I did surgery on him 1/13/06.  In my opinion, he

is 100% disabled.”

Dr. Young informed the respondents on April 6, 2007,

“Following the AMA Guidelines to the Evaluation of Permanent

Impairment, it would break down as approximately 10%

impairment to him as a person for a one level decompression

without fusion with some residual signs and symptoms.  He

continues to need medication and is greatly limited in his

life.”  The parties stipulated that “a 10% rating to the

body as a whole has been accepted.”  The claimant

participated in a Functional Capacity Evaluation on June 5,

2007:

The results of this evaluation indicate that Mr.
Abernathy gave an unreliable effort, with 32 of 54
consistency measures within expected limits. 
Analysis of the data collected during Mr.
Abernathy’s evaluation indicates that he did not
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put forth consistent effort during his
evaluation....
Mr. Abernathy demonstrated the ability to perform  

          work in the Light classification based on US Dept. 
          of Labor guidelines with an Occasional lift/carry  
          of up to 20 lbs....

Mr. Abernathy participated in functional testing   
          on this date with unreliable results.  

Although Mr. Abernathy demonstrated the ability to 
          perform work in the Light category as defined by   
          the US Dept. of Labor, he also exhibited numerous

inconsistencies in his performance and his         
          behaviors.  Therefore, the values defined within   
          this report should not be considered Mr.           
          Abernathy’s maximum functional status with his     
          actual functional status remaining unknown at this 
          time due to unreliable effort.    

Dr. Young corresponded with the claimant’s attorney on

June 20, 2007:

I received a letter from Eddie (sic) Nichols of    
          Systematic Corporation regarding Dan’s functional  
          capacity evaluation.  In that report, they stated  
          that they felt he was able to do what is           
          determined to be light duty.  They are somewhat    
          concerned about the consistency on his effort.  I  
          think that Dan probably did as well as he   

     could do.  I think he has underlying degenerative  
          disease of his lumbar spine and exacerbation of    
          the underlying disease with documented work        
          injuries.  I think in his situation, it appears    
          that he is unable to perform any of these duties   
          on a consistent basis.  I think that much like his 
          functional capacity evaluation, he is able to      
          perform for short periods of time, but not         
          consistently.  I will continue to follow him as he 
          continues to be symptomatic.  We are trying to     
          keep him half way comfortable in his daily life    
          and not necessarily put him back in the work

force.
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Dr. Young noted on July 9, 2007, “He has been as

cooperative as he can possibly be.  He continues to have

difficulty and I think there is obviously no way he can get

back in the work force.”  Dr. Young corresponded with Edie

Nichols on July 20, 2007: “Based on a functional capacity

evaluation and my treatment of Mr. Abernathy in the past

year and a half, I do not think that he would be able to

perform the function that he has outlined in the report on

any type of consistent basis.  In his situation, I think the

key is the consistent basis.  I think that he is able to do

some of these activities on a very limited basis, but I do

not think that he would be able to do them on a routine

basis.”    

Dr. Barry D. Baskin informed Edie Nichols on October 1,

2007, “I do not think that Mr. Abernathy’s complaints are

consistent with his surgery.  He has complaints of bilateral

leg pain and numbness in the toes....It is certainly

possible that some of the numbness that he has is due to a

diabetic neuropathy.  He has not had EMG and nerve

conduction studies, which would delineate whether the

numbness is from a diabetic neuropathic process versus an

injury to his back from his spinal surgery.  I would be
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happy to do nerve conduction studies on this gentleman if so

desired....”      

Dr. Young noted on November 19, 2007, “He takes a

Valium at night and some Hydrocodone once a day.  For the

most part I told him that he could tolerate this long term

it was a reasonable amount of medication....IMPRESSION:

Stable status post L4-5 decompression almost 2 years ago.” 

The claimant followed up with Dr. Young on February 11,

2008: “He continues to have increased pain in both legs.  He

tries to be as active as he is able....He has difficulty

getting around.  He is still using his TENS unit and pain

medication.  Basically, his situation has not improved.  I

have discussed it with him and I do not think he is going to

be able to be part of the work force.”   

Dr. Young reported on January 6, 2011, “He is

approximately 5 feet 10 inches and is 247 pounds....Dan had

the L4-5 decompression done almost five years ago.  His

situation slowly deteriorated over time.  It is complicated

by the fact that he has diabetes and peripheral neuropathy.” 

Dr. Young’s impression was “1.  Previous L4-5 decompression

almost five years ago.  2.  New onset of bilateral heel

pain, possible retrocalcaneal type pain versus plantar
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fasciitis almost resolved on the left but continued on the

right.”  

Dr. Young noted on October 1, 2012, “We have continued

to follow Dan for his low back pain and bilateral leg pain. 

He had the previous lumbar spinal decompression almost 6 to

7 years ago.  Over time with his diabetes and other medical

problems his situation has slowly caused him to be less

mobile.  I have encouraged him to be as active as he can

be....IMPRESSION: Previous L4-5 decompression lumbar

laminectomy almost 6 years ago with intermittent continued

symptoms.”  

Dr. Young gave the following impression on June 3,

2013: “Previous L4-L5 decompression 7 years ago January 2006

with stable symptoms and maintenance on his current

medication.  PLAN: We discussed Dan’s situation again, he

will continue on the same medication.  He got 40 last time

he needs more we told he would most likely get him a refill

with 60.  He is taking about 2 pain pills a date and doing

that to get by.  He was active with this recent tornado and

done some increased activity and I think he over did it.  We

will write him a script for the medication and we will plan

on seeing him back in a month to see where we stand.”  
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A pre-hearing order was filed on September 18, 2013. 

The claimant contended that “he remains symptomatic after

back surgery.  His employer did not offer him a job to

return to work.  He seeks permanent and total disability

benefits or permanent partial disability benefits in excess

of the rating.”  The respondents contended that “all

appropriate benefits have been paid.  The major cause of the

claimant’s disability stems from a degenerative condition

unrelated to the compensable injury and lack of motivation,

based on a June 5, 2007 invalid Functional Capacity

Evaluation (FCE) and failure to follow up with job placement

assistance.”  The parties agreed to litigate the following

issues: “Loss of earning capacity, Trust Fund liability, and

attorney’s fees.  All other issues are reserved.”

On October 17, 2013, Dr. Young completed a

questionnaire provided by the claimant’s attorney wherein

Dr. Young assigned a large number of physical limitations. 

Dr. Young opined that the claimant’s physical impairment

required him to lie down two to four hours daily.  Dr. Young

wrote, “Patient has difficulty with mobility and would not

be able to consistently function in the work force.”  Dr.

Young treated the claimant on October 28, 2013:
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     This 63 year old white male weighs 275 pounds.  We 
          have continued to follow him along for an on the   
          job injury a number of years ago.  He subsequently

     underwent an operation.  He had a decompression at 
          the L4-L5 level.  He has continued to complain of  
          pain over time.  He had a correspondence recently  
          from an attorney which I completed.  We did state  
          that we felt the problem began with his on the job 
          injury.  He continues to have symptoms.  Basically 
          he cannot be part of the workforce.  He is lucky   
          he can get up and go at all.  He has pain down     
          both his legs....

     IMPRESSION: Previous L4-L5 decompression almost 7  
          years ago in January 2006 with stable symptoms     
          maintained on his current medication.

      PLAN: We will continue to follow him along.  We   
           would like to help him settle his case.  He will  
           continue on his same medication.  I have          
           encouraged him to be as active as his body will   
           let him.  We will help him any way we can help    
           him settle his legal case.  We also discussed     
           options.  He would like to see if he can get his  
           medicine 3 months at a time and I think it is     
           more convenient less problems with the pharmacy.  
           I told him we would certainly be happy to do that 
           for him.  We can do that next refill.

The claimant’s last examination of record with Dr.      

Young took place on January 27, 2014:

 Dan is a 63 year old white male who weighs 275    
           pounds and is 5' 11" tall.  We have been          
           following him for the past 3 years for an on the  
           job injury, with eventual surgery and continued   
           problems with his low back and legs.  He       
           continues to take medication and remain           
           reasonably active.  I have encouraged him too     
           because it is good for his heart and overall      
           strength.  He had a previous L4-5 decompression,  
           January 2006, right at 8 years ago.  He is        
           relatively stable....
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 He is up to date with his Hydrocodone and         
   Valium....

Dr. Young’s impression was “Previous L4-5

decompression, almost 8 years ago, January 2006, with stable

symptoms.  PLAN: He will continue his current activity.  We

will see him monthly.  If we can help get his situation

settled as far as work comp, we would see him on a more

limited basis.”        

Heather Taylor, a Vocational Rehabilitation Consultant,

provided a Vocational Rehabilitation Progress Report on

February 17, 2014:

At the request of PECD, this file was re-opened    
          with the request to resume job search assistance   
          for Mr. Abernathy through 2/15/14.  Edie Nichols,  
          now retired from Systemedic, previously had        
          worked with Mr. Abernathy in 2008.  On 12/4/13, I  
          contacted Mr. Abernathy’s attorney, Mr. Terence    
          Jensen, and advised that I would now be handling   
          this vocational file, and he granted authorization 
          for me to meet and work with Mr. Abernathy.  

Since my meeting with Mr. Abernathy on 12/18/13,   
          job search assistance has been ongoing.  He is     
          actively applying for job openings and has         
          participated in a job interview.  

Heather Taylor reported that she had identified the

following job openings with various employers: Health

Services Specialist II; Hospital Admissions Clerk; Verbal

Drug and Alcohol Collector; Administrative Specialist;

Administrative Specialist II; Call Center Specialist; Claims
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Assistant; Hotline Operator; Customer Service

Representative; Receptionist; Health Services Specialist II;

Part Time Retail Representative; Part Time Cashier; On Call

Driver; Packager/Assembler; Part Time Senior Worker;

Wireless Sales Representative; 911 Dispatcher; Inside Sales

Representative and Dispatcher; Housekeeper; PBX Operator;

Essential Sales Representative; Program Assistant; Ticket

Teller; Administrative Assistant; Assembly Worker; Program

Specialist; and Administrative Specialist.  

Heather Taylor continued her February 17, 2014 Progress

Report:

I have maintained regular contact with Mr.         
          Abernathy throughout this reporting period.  He    
          reported that he has applied for all of the above  
          job openings and some additional jobs he has found 
          on his own, for a total of approximately 47-50

job applications over the past two months.  
He has stated that he is most interested in        

          returning to a position with the State.  He had a  
          job interview on 1/22/14, for a file clerk         
          position with the State Police in Little Rock, but 
          he did not get the position.  He recently          
          submitted an application for a Health Services     
          Specialist position with the Department of Human   
          Services, and was informed that he cleared the     
          first application screening and is now waiting to  
          hear about a possible interview date.  As of this  
          date, I have informed Mr. Abernathy that I will    
          cease job market research on his behalf on         
          2/15/14, as requested by the account.  In my       
          opinion, Mr. Abernathy is quite capable of         
          continuing job search efforts on his own from this 
          point forward.  He is able to use the Workforce    
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          Center for applying for jobs, and he is able to    
          navigate through his account on the State

website to apply for State jobs....The account     
          approved job search assistance through 2/15/14, so 
          my file will be on hold until further notice.  
        

A hearing was held on May 28, 2014.  At that time, an

administrative law judge stated that the carrier “had paid

another 10 percent in permanent partial disability

benefits.”  Counsel for the respondents stated that such

payments took place in 2007 and 2008.  The parties

stipulated that the claimant “receives Social Security

Disability benefits.”  The claimant testified that he was

also receiving disability benefits from the Veterans

Administration.    

The claimant testified that he had difficulty walking:

“I can walk about 100 to 150 feet before I have to either

sit down or lay down.  If not, then my legs just buckle

under me and I go down....It’s like the legs go numb, and I

lose control, I can’t stay up, I go to my knees, and then I

just lay over on my side on the ground, curl up in a fetal

position until the pain goes away, and then I’ve got to

fight to try to get back up and try to get back to wherever

the nearest place to go down.”  The claimant testified that

he also had trouble with prolonged sitting and standing. 
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The claimant testified that any potential employer would

have to accommodate him with “a bed or a couch, a recliner,

something that I can get stretched out in and get off my

feet.”  The claimant testified that he would need such an

accommodation up to four hours daily.  The claimant

testified on cross-examination that he was able to use a

vacuum at home and operate a riding lawnmower.  The claimant

testified that he participated in camping, fishing, and

hunting.  

An administrative law judge filed an opinion on June 4,

2014.  The administrative law judge found that the claimant

did not prove he was permanently totally disabled.  The

administrative law judge found that the claimant sustained

wage-loss disability in the amount of 25%.  The claimant

appeals to the Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  The Commission is charged with

the duty of determining disability based upon a

consideration of medical evidence and other matters
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affecting wage loss, such as the claimant’s age, education,

and work experience.  Eckhardt v. Willis Shaw Exp., Inc., 62

Ark. App. 224, 970 S.W.2d 316 (1998).  

Ark. Code Ann. §11-9-519(Repl. 2002) provides:

(e)(1) “Permanent total disability” means          
          inability, because of compensable injury

or occupational disease, to earn any meaningful    
          wages in the same or other employment. 

(2) The burden of proof shall be on the employee   
          to prove inability to earn any meaningful wage in  
          the same or other employment.  

An administrative law judge found in the present

matter, “2.  Considering the claimant’s age, education, and

work experience, I find the claimant is not entitled to

permanent and total disability, but has sustained wage-loss

in the amount of fifteen percent (15%) in addition to the

ten percent (10%) voluntarily accepted for a total of

twenty-five percent (25%) wage-loss, which is the major

cause of his disability.”  The Full Commission reviews an

administrative law judge’s decision de novo, and it is the

duty of the Full Commission to conduct its own fact-finding

independent of that done by an administrative law judge. 

Crawford v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727

(1996).  The Full Commission makes its own findings in

accordance with the preponderance of the evidence.  Tyson
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Foods, Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).

The Full Commission finds that the instant claimant did

not prove he was permanently totally disabled.  We find that

the claimant sustained wage-loss disability of 25% in excess

of the claimant’s 10% permanent anatomical impairment.  The

claimant, age 64, is a high school graduate with

approximately two hours of undergraduate education.  After

serving in the Navy, the claimant has worked in several

employment fields including law enforcement, housekeeping,

heavy equipment operation, and correctional guard duty.  The

parties stipulated that the claimant sustained a compensable

back injury on July 30, 2005.  Dr. Young began treating the

claimant on August 1, 2005 and stated on August 8, 2005, “I

think our goal for him is to keep him functional and

comfortable in his life and not necessarily put him back in

the work force.”  Dr. Young’s subsequent treatment notes

also indicated that he did not ever intend to help the

claimant return to appropriate gainful employment.

Dr. Young performed an L4-5 laminectomy and

decompression on January 13, 2006.  Dr. Young informed the

Social Security Administration in May 2006, “I feel it is
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best to consider him for long-term disability.”  Dr. Young

opined in subsequent follow-up visits that the claimant was

“permanently disabled” and “100% disabled.”  Dr. Young

assigned a 10% permanent anatomical impairment rating on

April 6, 2007.  The parties stipulated that the parties

accepted a 10% whole-body rating.

The Commission has the authority to accept or reject a

medical opinion and the authority to determine its probative

value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).  In the present matter, the Full

Commission assigns minimal probative value to Dr. Young’s

opinion that the claimant is “100% disabled.”  We attach

more probative weight to the results of the June 5, 2007

Functional Capacity Evaluation, which indicated, “Mr.

Abernathy demonstrated the ability to perform work in the

Light classification based on US Dept. of Labor guidelines

with an Occasional lift/carry of up to 20 lbs.”  Dr. Baskin

examined the claimant and stated in October 2007, “I do not

think that Mr. Abernathy’s complaints are consistent with

his surgery.”  Although Dr. Young continued to insist that

the claimant was not able to return to work, we reiterate

the claimant’s testimony indicating that he was able to
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participate in activities such as hunting, fishing, and

camping.  The Full Commission also notes that the claimant

appeared to fully cooperate with the vocational

rehabilitation consultant.  The claimant actively applied

for several job openings.  Although the claimant had not yet

been hired by another employer as of the date of hearing,

the evidence before the Commission demonstrates that the

claimant is physically able to return to appropriate gainful

employment.    

The claimant is age 64 with some college credits and a

varied employment history.  The claimant has been assigned a

10% permanent anatomical impairment rating as a result of

his compensable injury.  Although the claimant may not be

able to return to employment which requires sustained

rigorous physical activity, we do not find the claimant

credible in testifying that he must recline up to four hours

daily.  The claimant is drawing benefits from the Veterans

Administration and Social Security Administration.  The

record indicates that the claimant lives an active outdoor

lifestyle.  The respondents have voluntarily paid 10% wage-

loss disability benefits in excess of the claimant’s 10%

anatomical impairment.  The Full Commission finds that the
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claimant sustained an additional 15% wage-loss disability in

addition to the 10% wage-loss accepted by the respondents.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove by a

preponderance of the evidence that he was permanently

totally disabled.  The claimant proved that he sustained

wage-loss disability in the amount of 25% in addition to the

10% permanent anatomical impairment assigned by the treating

surgeon.  The claimant proved that the compensable injury

was the major cause of his 10% permanent anatomical

impairment and additional 25% wage-loss disability.  The

record indicates that the respondents controverted the 15%

wage-loss disability awarded by the administrative law judge

and Full Commission.  The claimant’s attorney is therefore

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002), based on the 15% wage-loss

disability controverted by the respondents.  For prevailing

in part on appeal, the claimant’s attorney is entitled to

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

                      After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion. I agree with the majority’s award

of benefits, because he is certainly entitled to that

amount, but I disagree, because I would award permanent

total disability benefits.

          The claimant did not have back, hip or leg

problems prior to July 30, 2005. The claimant suffered a

compensable injury on July 30, 2005. He underwent surgery

for stenosis at L4-5 in January 2006 and was released with a

10% permanent anatomical impairment rating as a result of

his compensable injury in January 2007. In January 2013, an

MRI showed bulging annuli in every lumbar level and

foraminal stenoses at L2-3, L3-4, L4-5, which is severe at

L4-5.
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          The claimant’s other health issues include

obesity, diabetes, diabetic neuropathy, high blood pressure,

high cholesterol, acid reflux disease, and arthritis. 

          The claimant is currently sixty-four years old,

which is advanced age for employment purposes.

          The claimant has a high school education and

twelve or fourteen hours of college credit. He served in the

Navy for four years, during the Viet Nam war, fueling and

repairing aircraft, and subsequently, worked in law

enforcement, heavy equipment operation, heating and air

work, insurance, and janitorial services. The claimant could

use a computer and had some supervisory experience. The

claimant had not returned to work since his 2005 injury,

meaning he has a nine-year gap in his employment history.

His skills include physical work which he can no longer

perform, due to his injury, pain and limitations and due to

his need for narcotic pain medication. His transferable

skills might be the ability to use a computer and his

supervisory experience. The claimant testified that he did

not read much anymore, because he could not concentrate or

focus on a page. He could not concentrate to perform

paperwork.
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          The claimant testified that his pain was in his

lower back and radiating down both his legs, to his calves.

His left leg was worse than his right leg.  He had numbness

in his legs too. He had drawn Social Security disability

benefits since 2010 or 2011, as a result of his injury. He

could walk up to 100 or 150 feet, but then he needed to sit

and rest, or his legs would buckle underneath him. If he did

not stop to rest, his legs would go numb, causing him to

lose control of them and fall to the ground. His pain

becomes excruciating if he does not stop to rest, as well.

He could sit for up to twenty minutes at a time and stand

for about ten minutes at a time. If he had an eight-hour

job, he would be able to work two to four hours, and the

rest of the time, he would have to lie down to get some

relief from his pain. He would have to lay down sporadically

during the day. He had to change position almost constantly

to manage his pain. He had bad days in which he could not

function at all, approximately fifty percent of the time. He

required narcotic medication for pain control. His balance

was bad. He could not lift more than ten pounds. He could

not bend, stoop, or crawl. These restrictions were
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corroborated by the claimant’s wife and a family friend, and

were consistent with Dr. Young’s records.

          In October 2013, Dr. Young stated that the

claimant’s continued back and leg problems with the result

of his July 2005 injury and he did not expect the claimant

to be able to return to work on a consistent basis as a

result of that injury and those problems. He stated that the

claimant had “difficult with mobility and would not be able

to consistently function in the work force.” He outlined the

claimant’s limitations as follows:

         A.  Occasionally lifting, carrying, upwardly        

             pulling no more than twenty pounds; 

         B.  Frequently lifting, carrying, upwardly pulling  

             less than ten pounds; 

         C.  Standing or walking in an eight-hour shift for  

             a total of less than two hours;

         D.  Sitting in an eight-hour shift for a total of   

             about six hours, with the qualification that he 

             must be able to periodically alternate sitting  

             and standing to relieve pain or discomfort;

         E.  Never climbing ramps, stairs, ladders, ropes,   

             or scaffolds;
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         F.  Never balancing;

         G.  Occasionally stooping;

         H.  Occasionally kneeling;

         I.  Never crouching; 

         J.  Never crawling; 

         K.  Lying down as needed, for up to four hours in   

             an eight-hour shift; and 

         L.  Walking no more that 100 feet non-stop.

          The majority does not find credible the claimant’s

testimony that he must rest up to four hours per day. This

unsupported conclusion fails to take into account Dr.

Young’s detailed limitations, which include specifically

that he needed to lay down as needed up to four hours in an

eight-hour shift. At best, the majority has declined to

credit Dr. Young, who treated the claimant extensively, in

favor of its own factually unsupported speculation.

          Dr. Baskin, in his single evaluation of the

claimant in 2007, agreed that the claimant’s condition was

causally related to the 2005 injury. He noted that the

claimant might have had some relation to his diabetes, and

he recommended an NCV/EMG. Dr. Young stated that Dr. Baskin

was under the mistaken impression that the claimant had
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diabetes for more than twenty years at that point, which was

untrue, and which would have skewed his interpretation of

the claimant’s numbness. The claimant was diagnosed with

diabetes in 2003. The record does not reveal that an NCV/EMG

test was ever performed. Dr. Young stated that the claimant

had radiculopathy related to his work injury. Dr. Young

diagnosed the claimant with peripheral neuropathy in 2005,

as well as low back pain with radiculopathy. Dr. Baskin’s

opinion is not only founded upon one single exposure to the

claimant at the expense and direction of the respondents in

an effort to build a defense against this claim, it is seven

years old. Dr. Young’s treatment and records extend into

2014. 

          The claimant underwent a functional capacity

evaluation in 2007. He testified that he did his best, and

for the first hour, he was doing well, but then his pain

increased significantly. The results were considered

unreliable. However, Dr. Young stated that:

         I think that Dan probably did as well as he could   
         do.  I think he has underlying degenerative disease 
         of his lumbar spine and exacerbation of the         
         underlying disease with documented work injuries.   
         I think in his situation, it appears that he is     
         unable to perform any of these duties on a          
         consistent basis. I think that much like his        
         functional capacity evaluation, he is able to       
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         perform for short periods of time, but not          
         consistently... We are trying to keep him half way  
         comfortable in his daily life and not necessarily   
         put him back in the work force.

         The claimant, in fact, required emergency medical

treatment after the evaluation. Thus, the inconsistencies

identified by the evaluator demonstrate the quality of the

claimant’s condition and not that the claimant was

manipulating the results of the test.

          The claimant demonstrated his motivation to return

to work. He worked with two job-placement experts, and in

that process, he applied for each job lead supplied. He was

unsuccessful. He made it to the interview process for a desk

job with the Arkansas State Police, but the interview was

terminated once he revealed that he used narcotic pain

medication, which was a bar to employment. He also applied

for jobs he identified independently of the experts. Heather

Taylor, vocational expert, noted in February 2014 that the

claimant was most interested in returning to a position with

the state, which is certainly the opposite of not having an

interest or motivation to return to work. 

          Taylor testified that Dr. Young’s restrictions and

the claimant’s need for narcotic medications, would restrict

his opportunities and that a typical employer could not
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accommodate his needs. She testified that he would require

special accommodations. Based upon the evidence before us,

those accommodations would include the tolerance of sporadic

absenteeism to accommodate his bad days, which occur around

fifty percent of the time, of laying down for half of a

shift, of on-the-job narcotic usage, of significant lifting,

standing, sitting, and walking restrictions. He would

require the provision of a bed, couch or recliner for him to

use for about four hours of an eight-hour shift, according

to Dr. Young as well as the claimant’s own experience.

          The claimant had a medical history of an eye

injury resulting in some military disability benefits, yet

he continued to work. He had post-traumatic stress disorder,

due to horrific experiences in Viet Nam, yet he continued to

work. He testified that he learned to manage it and did so

successfully for thirty years: “We learn to overcome and

adapt.” The claimant stopped working when his doctor said he

could not work, and when his pain limited him from walking,

sitting, standing, lifting, reaching, and other activities,

and when his condition required pharmaceutical therapies and

narcotic medication as well as regular use of a TENS unit.
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          The fact that the claimant has not returned to

work is reflective only of his condition. His physician

stated that he could not work. His condition severely

limited his activities and required narcotic pain medication

regularly. Dr. Young has consistently maintained his opinion

that the goal of the claimant’s treatment was to manage his

pain and that he had no expectation that the claimant could

return to work, since March 2006 and through at least

October 2013. The claimant’s symptoms increased over time,

including pain and loss of strength in both legs, limited

mobility, back pain, and getting in and out of a chair. Dr.

Young expected the claimant’s condition to slowly

deteriorate, in a note from December 2009. In October 2013,

Dr. Young noted the claimant’s symptoms, his limited

mobility, and that his symptoms were related to his

compensable 2005 injury. This is not a situation where a

claimant has decided, without justification, that he cannot

return to work. The claimant cannot return to work, because

of his condition.

          Remarkably, the majority uses the claimant’s

motivation to attempt to return to work as evidence that he

is not permanently totally disabled. The majority regularly
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uses a claimant’s failure to apply for a job as proof of

lack of motivation to return to work to deny permanent

benefits, and then turns to a different claim to use a

claimant’s attempt to comply with the expectation to return

to work as proof that he can return to work. This is

unreasonable and merely demonstrates the dramatic

disadvantage that claimants suffer in Arkansas.

          The claimant attempted to return to work, even in

light of his significant limitations and doctor-imposed

restrictions, and he failed. This is evidence, not that he

could return to work, which is an illogical conclusion, but

that the claimant could not return to work successfully. 

          The claimant required hydrocodone for pain,

diazepam for muscle spasms, meloxicam - an anti-inflammatory

pain reliever, and amitriptyline for sleeping without

nightmares.  These medications negatively affected his

ability to think clearly, to drive, and which bars him from

employment in any law enforcement capacity and by many

employers. 

          The opinion is also unfounded, as the evidence

shows that the claimant had significant physical

limitations, a willingness to attempt to return to work, and
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significant impediments to return to work including his age,

lack of work for nine years, pharmaceutical requirements and

his limitations. The claimant has clearly experienced a

complete reduction in his capacity to work, as noted by his

physician consistently since 2006.

          I would award permanent total disability benefits,

so while I concur with what was awarded, I must dissent,

because the award should have been much more.

          For the foregoing reasons, I concur in part with

but must respectfully dissent in part from the majority

opinion.      

                                                         
                        PHILIP A. HOOD, Commissioner


