
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G007766    

DAN YANCY,
EMPLOYEE CLAIMANT

KOPPERS, INC.,
EMPLOYER RESPONDENT

ACE/ESIS,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 25, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JAMES W. STANLEY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed in part as
modified, reversed in part.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed July 5, 2012.  The administrative law judge

found that medication prescribed by Dr. Garlapati was

reasonably necessary.  The administrative law judge found

that the claimant proved he was entitled to temporary total

disability benefits and wage-loss disability.  After

reviewing the entire record de novo, the Full Commission
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finds that the claimant did not prove medication prescribed

by Dr. Garlapati was reasonably necessary.  The Full

Commission finds that the claimant proved he was entitled to

temporary total disability benefits, and that the claimant

proved he was entitled to wage-loss disability in the amount

of 15%.    

I.  HISTORY

Dan Terence Yancy, age 45, testified that he was a high

school graduate.  The claimant’s employment history included

work with several companies in the electronics field.  The

claimant testified that he became employed with the

respondent-employer, Koppers, Inc., in about 2003.  The

claimant testified that his job title was Locomotive

Brakeman and that his work was physical and required

occasional heavy lifting.  

The claimant treated with Dr. Kevin Bay, his family

physician, in November 2006 for a complaint of “dizziness.” 

The claimant was treated in May 2008 for a complaint of

“Dizziness and weakness for 2 months.”  A physician assessed

“hypertensive crisis” and “anemia” in August 2010.      

The parties stipulated that the employment relationship

existed on August 20, 2010 and that the claimant “sustained
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compensable injuries in a four-wheeler accident.”  The

claimant was treated at Baptist Health Medical Center on

August 20, 2010:

This is a 42-year-old black male who was evidently
on a four-wheeler at his work.
He was rounding a corner and a lift truck was
there which he struck the truck and evidently hit
his head on a lift truck.  He was found
unconscious....The patient is unconscious here....

CT scan of the head was negative for any fractures
or bleeds.  CT scan of the facial bones revealed a
nondisplaced comminuted fracture of the left nasal
bone with questionable left zygomatic arch
fracture that is nondisplaced.  CT scan of the
cervical spine showed transverse process fractures
of C7 and T1 which are not life-threatening....His
drug screen is negative.

A physician’s assessment was “1.  Closed head injury. 

2.  History of hypertension.  3.  Diabetes.” 

A CT scan of the claimant’s brain was taken on August

20, 2010, with the following impression:

1.  There is no evidence for acute intracranial
pathology.  No acute hemorrhage is seen.  The
basal cisterns remain patent.
2.  Moderate artifact as above.
3.  Minimally displaced left zygoma fracture
without significant displacement.
4.  The sinuses as well as mastoid air cells and
middle ear cavities remain well aerated.
5.  Soft tissue swelling over the superficial left
frontoparietal convexity.  Underlying calvarium is
intact.
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A CT of the claimant’s head on August 21, 2010 showed

“No acute intracranial abnormality.”  

Dr. Nazer H. Qureshi reported on August 27, 2010, “The

patient is a 42-year-old African-American male who was on an

ATV and as he turned a corner at his workplace he hit a

truck.  The patient had a closed head injury and sustained a

transverse process fracture in C7 on the left side....The

patient was transferred to Baptist Rehabilitation Institute

on August 27, 2010.”  The claimant was discharged from

Baptist Health Rehabilitation Institute on September 8,

2010.  Dr. Vestal B. Smith’s discharge diagnosis was

“Traumatic brain injury.” 

Dr. Renee Magiera-Planey reported on September 9, 2010: 

Mr. Yancy was referred to psychological services
for an evaluation of his cognitive
functions....Mr. Yancy appears to have experienced
a closed head injury, which has affected his
cognitive functions in the areas of attention and
concentration, expressive receptive language
abilities, verbal and visual problem-solving and
organizational skills.  It is recommended that Mr.
Yancy not attempt to return to work following his
discharge from Baptist Health Rehabilitation
Institute.  It is also recommended that Mr. Yancy
not attempt to resume driving or operating
electrical power tools.  Mr. Yancy described his
family as very supportive and stated that they
would offer assistance to him in the home and
community as needed.  Mr. Yancy’s current level of
functioning indicates that he will require
additional therapies to increase his strength,
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endurance, higher balance activities, as well as
his communicative and cognitive functioning.

A CT scan of the claimant’s head was performed on

October 1, 2010: “Negative examination.  There has been

interval resolution of a large left parietal scalp hematoma

since the studies of August 2010.”  

The claimant followed up with Dr. Vestal B. Smith on

October 4, 2010: “He has had some difficulty with headaches,

left sided blurry vision and right upper extremity pain

since the accident.  CT scan of the brain done last week

prior to him coming in was okay.”  Dr. Smith planned

additional diagnostic tests and stated, “if he does have

significant headaches he certainly can take two of the

Hydrocodone 5 at one time and he understands this.”  Dr.

Smith also prescribed Neurontin.    

An MRI of the claimant’s cervical spine was performed

on October 4, 2010:

Negative MRI of the cervical spine.  Previously
denoted subtle fractures of the left transverse
processes of C7 and T1 are not clearly
demonstrated.  There is no evidence of any nerve
root sleeve avulsion injury on this exam.

The claimant followed up with Dr. Smith on October 13,

2010: “Today he complains more of pain in the shoulder and

upper arm area than he did before....I am concerned about
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impingement in the right shoulder and certainly with a fall

off the 4-wheeler he could have injured this area.  I am

going to send him to physical therapy to begin work on

this.”

Dr. Katherine H. Baltz examined the claimant at

Blandford Eye Care on October 13, 2010: “His complaints are

that he has had blurry vision in his left eye since the

event.  He also was diagnosed with NIDDM 11 years ago....He

underwent a complete ophthalmic exam on 10-13-10....His

dilated exam shows clear lenses in both eyes.  He does have

multiple cotton wool spots in the left greater than the

right eye....In summary, Mr. Yancy has head trauma.  He has

multiple cotton wool spots with both eyes, which at the

current time is difficult to discern if this is related to

diabetes or not.  I would like him to come back in two

months for an updated refraction, repeat visual field and

dilated exam.”  

Dr. Jeffrey J. Miller saw the claimant at Arkansas

Otolaryngology Center on October 13, 2010: “The patient is a

43-year-old gentleman who has had episodes of dizziness

following an accident in August of this year.  He apparently

suffered a closed head injury, but did not require any type
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of surgical intervention.  He reports 80% of the time he

feels off balance....I suspect most likely he has suffered a

concussive-type injury to his balance system....We are going

to schedule him for ENG and dynamic posturography.”  Dr.

Miller’s impression was “1.  Disequilibrium.  2.  Normal

hearing.  3.  History of closed head injury.”

It was reported at Baptist Health Therapy Centers on

October 18, 2010 that the claimant complained of pain in his

right shoulder following the August 20, 2010 accidental

injury.  The claimant was provided with occupational therapy

for his right shoulder.      

A Vestibular Exam was done at Arkansas Otolaryngology

Center on October 29, 2010, with the impression, “Normal

with non-organic tendencies.”  

The claimant was discharged from Baptist Health

occupational therapy on November 16, 2010.  The claimant

followed up with Dr. Smith on November 17, 2010: “Headaches

continue to be significantly improved on Neurontin.  His

agitation and frustration are significantly improved on

Lexapro....He is continuing to take very few of the

Hydrocodone....At this point we will need to get an MRI of

the right shoulder to look at the rotator cuff.”  
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An MRI of the claimant’s right shoulder was done on

November 24, 2010, with the conclusion:

1.  Mild adhesive capsulitis.
2.  Mild-moderate interstitial tendinopathy of
supraspinatus with a 2 cm in width and 0.4 mm in
length rim-rent tear at the footplate.  
3.  A posterosuperior labral tear with no
paralabral cyst, probably chronic activity
related.    
4.  Mild subscapularis tendinopathy.  No tear.

  
The claimant began treating for his right shoulder with

Dr. Jason G. Stewart on December 8, 2010: “The pain he

describes today radiates down the posterior and lateral

aspect of the arm all the way to the fingers.  He has

significant weakness of the arm and altered sensation

throughout the arm as well....Imaging report of the shoulder

shows a rim rent tear of the supraspinatus with evidence of

adhesive capsulitis and evidence of a posterior superior

labral tear that appears chronic in nature....I have

recommended for the time being observation only of his

shoulder....I would recommend a nerve conduction study of

the upper extremity to evaluate the severity and etiology of

the upper extremity problem.”  

Dr. Reginald J. Rutherford reported on December 14,

2010: “Mr. Yancy is seen for electrodiagnostic testing right

upper extremity....The nerve conduction study demonstrates
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evidence for right carpal tunnel syndrome.  This is mild in

degree.  Study of the right ulnar nerve is normal. 

Electromyographic examination is normal right upper

extremity there being no evidence for radiculopathy or

plexopathy.  In summary present study demonstrates evidence

for right carpal tunnel syndrome.  Changes are mild in

degree.”  

The claimant followed up with Dr. Baltz at Blandford

Eye Care on December 15, 2010: “He states that he feels that

his vision is better overall and that his peripheral vision

has improved as well.  He does complain that he occasionally

has blurred peripheral vision when he turns his head to the

side....His dilated exam shows the cotton wool spots and dot

blot hemorrhages as noted before.  These are slightly

improved.  I feel that Mr. Yancy’s retinal changes are due

to his diabetes mellitus...I believe that he will continue

to improve, as he has done a fair amount of improvement in

the last two months.”  

Dr. Smith listed the claimant’s medications on December

20, 2010: “Norvasc, Glucovance, Hyzaar, Actos, Neurontin,

Lexapro and PRN Hydrocodone....At this point I am going to
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taper him off of Neurontin.  It is not helping and certainly

could be affecting his personality.”      

An MRI of the claimant’s brain was taken on December

28, 2010, with the impression, “Normal MRI of the brain

without contrast.”

Dr. Stewart reported on December 29, 2010:

He is here in followup of the nerve conduction
study of the upper extremity.  This has shown only
mild carpal tunnel, but no other abnormalities are
noted.  Specifically, no brachial plexus
injury....

I still cannot explain the profound nature of his
neurologic problem that he exhibits in the right
arm.  I understand that Dr. Vestal Smith is
continuing to seek a diagnosis and plans on doing
neuropsych testing.  I concur with this finding. 
I cannot recommend surgical intervention and I
cannot recommend any further therapy since this
was not improving the situation.  I believe the
findings that were discovered on the MRI are
incidental and chronic in nature and require no
further treatment.    

Dr. Stewart signed a Koppers Return to Work Evaluation

Summary on December 29, 2010 and indicated, “Employee is

able to return to work without restrictions.”

Dr. Miller informed a case manager on January 13, 2011,

“He underwent balance testing on 10/19/11 which consisted of

computerized dynamic posturography as well as
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electronystagmography.  The results from both of these areas

reveal no specific vestibular problem.”    

The claimant participated in a Functional Capacity

Evaluation on February 3, 2011: “Mr. Dan Yancy completed

functional testing on this date with unreliable results. 

Overall, Mr. Yancy demonstrated the ability to perform work

in at least the LIGHT classification of work as defined by

the US Dept. of Labor’s guidelines over the course of a

normal workday with limitations as noted above.”  

Dr. Garrett Andrews, a clinical neuropsychologist,

evaluated the claimant on February 4, 2011 and February 16,

2011.  Dr. Andrews provided a Neuropsychological

Consultation Report and gave the following clinical

impressions:

1.  Mr. Yancy’s performance on multiple symptom
validity measures suggest he may have
intentionally attempted to underperform on
cognitive testing and over-report somatic
symptoms.
2.  Taken together (symptom validity measures,
self-report, and review or available medical
records), there does not appear to be any evidence
to support an organic etiology to his current
post-concussive complaints (dizziness, headaches,
memory complaints).
3.  Given his negative neuroimaging and injury
course, Mr. Yancy’s prognosis would be considered
great with full recovery expected and little to no
cognitive sequelea as a result of this incident.
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4.  In addition, there is no neurocognitive
evidence to suggest that Mr. Yancy could not
return to work successfully at this time.
5.  Based on current presentation, symptom
magnification for the purposes of secondary gain
should be considered.  In addition, the presence
of a Somatoform disorder should also be
considered.

  
Dr. Andrews’ diagnosis was “Undifferentiated Somatoform

Disorder.  Malingering.”  

Dr. Vestal B. Smith provided a Worker’s Compensation

Impairment Rating on March 9, 2011: “Based on table 75, page

113 of Guides to the Evaluation of Permanent Impairment

Fourth Edition, he is given 4% impairment of the whole

person secondary to the transverse process fracture. 

Obviously given the results of the neuropsychological

testing, I am unable to assign any impairment based on

traumatic brain injury.  He is considered at maximum medical

improvement and as outlined in the functional capacity

evaluation could return to work in at least a light duty

physical demand job, certainly that was safety sensitive.”  

Dr. Smith signed a Return to Work Evaluation Summary on

March 28, 2011 and indicated, “Employee has been evaluated

to have a work-related medical condition and is able to

return to work with restrictions.”  Dr. Smith added, “Please

refer to functional capacity evaluation.”  The claimant
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testified that a manager with the respondent-employer

informed him that restricted work was not available.  

Dr. Kevin Bay, the claimant’s family physician, noted

on March 30, 2011, “The workman’s comp doctor released him

to his PCP now and they are wanting referral to pain

doctor....Pain starts in neck and R chest with radiating

pain into R biceps....Unable to hold R arm abducted at

shoulder level.  Can flex at the elbow across his chest..” 

Dr. Bay assessed “1.  Head injury, unspecified.  2. 

Paresthesia....Although the MRI is negative the symptoms

still suggest a nerve root problem on the RUE.  I think he

needs NCV’s as a start and evaluation by a neurologist.”  

Dr. Bay signed a Certification of Health Care Provider

and wrote, “Presently incapacitated - likely duration

through August 5, 2011.”  Dr. Bay referred the claimant to

Dr. Julia McCoy for electrodiagnostic testing and to Dr.

Butchaiah Garlapati for pain management.

Dr. McCoy performed a Nerve Conduction Study of the

claimant’s upper extremity on April 6, 2011 and gave the

following impression: “1.  Moderately severe right carpal

tunnel syndrome.  2.  Right C5 radiculopathy.”    
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Dr. Butchaiah Garlapati corresponded with Dr. Bay on

April 22, 2011:

Thanks for referring Dan to our clinic for
evaluation and treatment of his pain in the
cervical region radiating down his right lower
extremity as well as pain in the lumbar region
radiating down his right lower extremity and also
pain in the trunk, mostly on the right side....

History of an accident at work where a four-
wheeler that he was driving collided with a
forklift, resulted in lots left parietal scalp
hematoma which was resolved
later....

Today, I wrote him gabapentin, Norco,
amitriptyline, and also lidocaine cream 5%
to apply locally and he will be seen again in a
month.  In the meantime, we will try to obtain an
MRI of the lumbar spine to see the pain generators
and also for his weakness on that side.  

Dr. Garlapati signed a form on April 22, 2011

indicating that the claimant was “Advised to remain off

work.”  Dr. Garlapati noted on May 20, 2011, “The patient is

requesting to fill his short-term disability forms, but I

declined to do so, as his psych test and functional capacity

evaluation was unreliable.”  

The claimant participated in another Functional

Capacity Evaluation on June 14, 2011: “Mr. Yancey (sic)

completed functional testing on this date with unreliable

results.  Overall, Mr. Yancey demonstrated the ability to
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perform work at least in the SEDENTARY classification of

work as defined by the US Dept. of Labor’s guidelines over

the course of a normal workday with limitations as noted

above.”  

The claimant followed up with Dr. Garlapati on June 17,

2011: “Today, he was provided with Norco 10/325 four times a

day and amitriptyline 25 mg at bedtime, gabapentin 300 mg

t.i.d., and Lidoderm cream 4% to be applied locally.”  

A Change of Physician Order was entered on June 28,

2011: “A change of physician is hereby approved by the

Arkansas Workers’ Compensation Commission for Dan Yancy to

change from Dr. Vestal Smith to Dr. William Hefley[.]”  

The claimant followed up with Dr. Garlapati on July 15,

2011: “Today, he was provided with gabapentin, Norco,

amitriptyline, and the lidocaine cream and a referral is

sent to Dr. Jordan according to his request for surgical

intervention if appropriate.”

Dr. William P. Hefley, Jr. began treating the claimant

on July 29, 2011.  Dr. Hefley reviewed an MRI of the right

shoulder and noted, “He has adhesive capsulitis,

supraspinatus tendinopathy, posterior SLAP lesion,

subscapularis tendinopathy.”  Dr. Hefley’s impression was
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“1.  Status post traumatic brain injury with weakness, loss

of coordination and dysesthesias on the entire right side of

his body.  2.  Right shoulder adhesive capsulitis.  He may

have a posterior SLAP superior labrum anterior and posterior

tear, some impingement, and acromioclavicular degenerative

joint disease.”  Dr. Hefley performed an injection into the

right shoulder subacromial space and glenohumeral joint. 

Dr. Hefley planned outpatient physical therapy, prescribed

the claimant a walking cane, and took the claimant off work. 

The claimant was deposed on August 8, 2011 and

testified that he suffered from dizziness and blurred

vision.  The claimant testified that he felt chronic

soreness and weakness from the right side of his neck

radiating down the entire right side of his body through his

back and right lower extremity.  The claimant testified that

he was physically unable to return to work at any position

with the respondent-employer that required manual labor. 

With regard to Lidocaine prescribed by Dr. Garlapati, the

claimant testified that he applied this medication to his

right armpit in order to prevent rubbing and rawness. 

Dr. Brad A. Thomas reported on November 16, 2011:

The patient has an MRI of the cervical spine that
I reviewed.  This shows some early degenerative
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changes at C4-5, but no evidence of a disc
protrusion.  No significant canal stenosis or
foraminal stenosis....

At this point, based on the MRI, I do not see any
cervical surgery to do for this patient’s right-
sided pain.  I recommend a release to physical
therapy for this patient.  His accident was over a
year ago and, unfortunately, he has right-sided
pain, but in my opinion it is not surgical in
nature.  The MRI of his neck shows no obstructive
lesions.  I am going to release him from my care
at this point and place him at MMI in regards to a
surgical perspective.

Dr. Hefley gave the following impression on November

18, 2011: “1.  He is 1+ years post four-wheeler accident at

work with posttraumatic adhesive capsulitis in the right

shoulder.  2.  Status post closed head injury with weakness,

dysesthesia, and lack of coordination of the right side of

his body.”  Dr. Hefley stated, “Permanent impairment

concerning the right shoulder is 13% upper extremity (UEI),

8% whole person (WPI).  The diagnosis is chronic adhesive

capsulitis....MMI was achieved on 11/18/11.  This impairment

is based on objective findings.  The claimant’s work related

injury is the major cause of the impairment (Greater than

50%).”      

Dr. Hefley stated on December 14, 2011: “This letter is

to certify that my patient, Mr. Dan Yancy, sustained an

occupational injury to his right shoulder which has resulted
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in a permanent impairment to the shoulder which, in my

medical opinion, precludes him from returning to his

previous duty as a railroad brakeman.  Because of this, he

should be considered for vocational rehabilitation.”  

A pre-hearing order was filed on March 5, 2012.  The

claimant contended that “by virtue of his current care and

treatment at the hands of Dr. William Hefley that he is

entitled to a current period of TTD as he has been in a

current healing mode even though having been released by a

previous physician with a disability impairment rating, but

that his current signs and symptoms are traceable to the

original compensable injury.  Further, that certain medical

expenses have been paid by the respondent-carrier, but

others have not been.”  The respondents contended that

appropriate medical benefits had been paid and that the

claimant was not entitled to an award of additional

benefits.  

The parties agreed to litigate the following issues:

1.  Entitlement to additional temporary total
disability benefits as a result of the claimant’s
neck and right shoulder injuries, from July 29,
2011 until a date yet to be determined.  
2.  Entitlement to additional medical benefits for
the neck and shoulder.  
3.  Wage-loss disability.
4.  Fees for legal services.
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Dr. Hefley signed a Return to Work Evaluation Summary

on April 26, 2012 which indicated that the claimant was

“Able to Return to Work with Restrictions (See Section C).”  

A hearing was held on May 30, 2012.  At that time, the

parties stipulated that the claimant sustained compensable

injuries to his neck and shoulder.  The claimant testified

that he suffered from chronic pain and that “I can’t use my

right side.”  The claimant testified that he was unable to

drive because “I stay too dizzy.”  The claimant testified

that he had not sought work with another employer.    

An administrative law judge filed an opinion on July 5,

2012.  The administrative law judge found, among other

things, that medication prescribed by Dr. Garlapati was

reasonably necessary.  The administrative law judge found

that the claimant proved he was entitled to a period of

temporary total disability benefits, and that the claimant

sustained wage-loss disability in the amount of 27%.  The

respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably
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necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co.., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

In the present matter, an administrative law judge

found that medication prescribed by Dr. Garlapati was

“reasonably necessary treatment for the claimant’s

compensable shoulder and neck injuries of August 20, 2010.” 

The Full Commission does not affirm this finding.  The

parties stipulated that the claimant sustained a compensable

injury on August 20, 2010.  As a result of the accidental

injury, the claimant sustained facial bony injuries as well

as injuries to his neck and right shoulder.  Dr. Smith

subsequently prescribed Hydrocodone for the claimant’s
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headaches.  Dr. Smith also prescribed Neurontin.  Dr. Smith

noted on November 17, 2010 that Neurontin had worked to

significantly improve the claimant’s headaches.  Dr. Smith

also reported that Lexapro had improved the claimant’s

condition.  By December 20, 2010, however, Dr. Smith

reported that he was going to taper the claimant off of

Neurontin, because this medication could be adversely

affecting the claimant’s personality.  

The claimant began treating with Dr. Garlapati on April

22, 2011.  Dr. Garlapati prescribed Gabapentin (Neurontin),

Norco, Amitriptyline, and lidocaine cream.  It is within the

Commission’s province to weigh all of the medical evidence

and to determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In the

present matter, none of the treating physicians, other than

Dr. Garlapati, have opined that the claimant will need

continued narcotic medication to treat his August 20, 2010

compensable injury.  Dr. Smith clearly opined that continued

usage of Neurontin was adversely affecting the claimant’s

health.  Neither Dr. Baltz nor Dr. Miller stated that the

claimant was in need of continued narcotic medication.  Dr.

Stewart stated on December 29, 2010 that “no further
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treatment” was required for the claimant’s injuries.  Dr.

Andrews, the clinical neuropsychologist, did not prescribe

medication.  The claimant was granted a change of physician

from Dr. Smith to Dr. Hefley on June 28, 2011.  Dr. Hefley

opined on November 18, 2011 that the claimant had reached

maximum medical improvement, and Dr. Hefley did not

prescribe continued medication. 

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that medication

prescribed by Dr. Garlapati was reasonably necessary in

connection with the compensable injury.  We therefore

reverse the administrative law judge’s finding that the

claimant proved he was entitled to medication prescribed by

Dr. Garlapati.  

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period continues until the
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employee is as far restored as the permanent character of

the injury will permit.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  If the underlying

condition causing the disability has become stable and if

nothing further in the way of treatment will improve that

condition, he healing period has ended.  Id.  The

determination of when the healing period ends is a question

of fact for the Commission.  Porter Seed Cleaning, Inc. v.

Skinner, 1 Ark. App. 235, 615 S.W.2d 380 (1981).

An administrative law judge found in the present

matter, “The claimant proved his entitlement to temporary

total disability, from July 29, 2011, through November 18,

2011.”  The Full Commission affirms this finding.  The

claimant sustained compensable injuries to his face, his

neck, and his right shoulder on August 20, 2010.  The

claimant was hospitalized following his compensable injuries

and did not return to work for the respondent-employer.  We

recognize Dr. Stewart’s opinion on December 29, 2010 that

the claimant was able to return to work without

restrictions.  Nevertheless, the claimant subsequently

received a change of physician to Dr. Hefley.  Dr. Hefley

began treating the claimant’s right shoulder on July 29,
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2011 and took the claimant off work.  The Full Commission

finds that the claimant was within a healing period for his

right shoulder and was totally incapacitated from earning

wages for the respondents beginning July 29, 2011.

Dr. Hefley opined on November 18, 2011 that the

claimant had reached maximum medical improvement, and he

assigned the claimant a permanent anatomical impairment

rating.  Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has been

reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994).  The Full Commission therefore finds that

the claimant reached the end of the healing period for his

compensable right shoulder injury no later than November 18,

2011.  The claimant did not prove he was entitled to

temporary total disability benefits after November 18, 2011.

C.  Wage Loss

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the impairment or disability.  Ark. Code Ann. §11-

9-102(F)(ii)(a)(Repl. 2002).  “Major cause” means “more than

50% of the cause,” and a finding of major cause shall be



YANCY - G007766 25

established according to the preponderance of the evidence. 

Ark. Code Ann. §11-9-102(14)(Repl. 2002).  

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In

considering claims for permanent partial disability benefits

exceeding the employee’s percentage of permanent physical

impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee’s age, education, work

experience, and other factors reasonably expected to affect

his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2002).

An administrative law judge found in the present

matter, “11.  The claimant sustained 27% wage-loss

disability, over and above his 12% total anatomical

impairment rating for his neck (4%), and shoulder (8%)

injuries.”  The Full Commission finds that the claimant

sustained wage-loss disability in the amount of 15%.  The

dissent contends that the Full Commission has acted

“arbitrarily” in assigning the claimant wage-loss disability
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in the amount of 15%.  The dissent also asserts, with no

supporting evidence or corroboration, that the reason for

the Full Commission’s 15% wage-loss award is “an

unwillingness to adequately compensate claimants.”  

The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a

preponderance of the evidence.  Dearman v. Deltic Timber

Corp., 2010 Ark. App. 87, 377 S.W.3d 301.  Preponderance of

the evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  It is within

the Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Stone v. Dollar Gen.

Stores, 91 Ark. App. 260, 209 S.W.3d 445 (2005).  The

Commission is not required to believe the testimony of the

claimant or any other witness but may accept and translate

into findings of fact only those portions of the testimony

it deems worthy of relief.  Neal v. Sparks Reg’l Med. Ctr.,

104 Ark. App. 97, 289 S.W.3d 163 (2008).  In addition, the

Full Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full Commission
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to conduct its own fact-finding independent of that done by

an administrative law judge.  Crawford v. Pace Indus., 55

Ark. App. 60, 929 S.W.2d 727 (1996).  The Full Commission

makes its own findings in accordance with the preponderance

of the evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).    

In the present matter, the claimant is a high school

graduate and is only 45 years old.  The claimant’s

employment history includes work in the electronics

industry, and the claimant has also worked at times as a

pastor.  The claimant became employed with the respondents

as a locomotive brakeman in 2003.  The claimant’s work for

the respondents often required manual labor.  

The parties stipulated that the claimant sustained a

compensable injury on August 20, 2010.  The claimant was

involved in a workplace four-wheeler accident and suffered

fractures to his facial bones.  The initial assessment

following the compensable injury was “1.  Closed head

injury.”  The parties have also stipulated that the claimant

sustained compensable injuries to his neck and shoulder as a

result of the August 20, 2010 accident.  We note that a CT

scan of the claimant’s brain on August 20, 2010 showed “no
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evidence for acute intracranial pathology.”  A CT of the

claimant’s head on August 21, 2010 showed “No acute

intracranial abnormality.”  It was reported that the

claimant sustained a “transverse process fracture” at C7. 

Although Dr. Smith diagnosed “Traumatic brain injury,” the

evidence of record does not demonstrate that the claimant

sustained permanent damage to his head, facial bones,

vision, hearing, or equilibrium as a result of the

compensable injury.  A CT scan of the claimant’s head on

October 1, 2010 was negative for any abnormalities and

showed “interval resolution of a large parietal scalp

hematoma since the studies of August 2010.”  

Additionally, a vestibular exam on October 29, 2010 was

“Normal with non-organic tendencies.”  Dr. Baltz opined on

December 15, 2010 that any lingering vision problems were

the result of diabetes mellitus rather than the compensable

injury.  An MRI of the claimant’s brain on December 28, 2010

was normal.  Dr. Miller reported on January 13, 2011 that

diagnostic testing showed “no specific vestibular problem.” 

Dr. Andrews, a clinical neuropsychologist, stated on

February 16, 2011 that the claimant was intentionally

underperforming on cognitive testing, that there was no
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medical evidence to support a post-concussive condition, and

that the claimant was malingering.  Dr. Andrews also opined,

as did Dr. Stewart, that the claimant was able to return to

work.

A Functional Capacity Evaluation in February 2011 was

unreliable due to the claimant’s lack of effort, and it was

reported that the claimant was able to return to light work. 

Dr. Smith assigned a 4% permanent impairment rating for the

claimant’s compensable neck injury.  Dr. Smith also opined

that the claimant did not sustain a permanent anatomical

impairment for a traumatic brain injury.  Dr. Smith stated

on March 9, 2011 that the claimant was able to return to

light-duty work.  However, we also note that the claimant’s

testimony that restricted work with the respondents was not

available.  The claimant participated in another Functional

Capacity Evaluation on June 14, 2011.  The claimant did not

put forth a reliable effort and the FCE examiner released

the claimant to “at least sedentary work.”  Finally, Dr.

Hefley assigned an 8% permanent anatomical impairment for

the claimant’s right shoulder on November 18, 2011.  Dr.

Hefley opined in December 2011 that the claimant could not

return to his previous job as a locomotive brakeman for the
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respondents.  Dr. Hefley stated that the claimant should be

considered for vocational rehabilitation.  The record does

not indicate that the respondents offered vocational

rehabilitation, but the evidence also does not demonstrate

that the claimant would cooperate in good faith with an

effort at vocational rehabilitation.  The claimant’s lack of

interest and negative attitude is an impediment to the

Commission’s full assessment of a claimant’s loss and is a

factor we can consider in determining that the claimant’s

wage loss is not as great as he states it to be.  See City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).    

The instant claimant has been assigned an 8% anatomical

impairment rating for his shoulder and has been assigned a

4% anatomical impairment rating for his neck.  Although the

claimant may no longer be able to perform his full duties

with the respondent-employer (which he has not attempted),

the evidence of record also demonstrates that the claimant

is not interested in performing any sort of gainful

employment within his permanent physical restrictions.  The

claimant is only 45 years old and testified that he spends

most of his days watching television.  In considering the
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claimant’s relatively young age, intelligence, permanent

restrictions, employment history, and his lack of interest

in returning to any appropriate gainful employment, the Full

Commission finds that the claimant sustained wage-loss

disability in the amount of 15%.  

     Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove he was

entitled to continued narcotic medication prescribed by Dr.

Garlapati.  We find that the claimant proved he was entitled

to temporary total disability benefits from July 29, 2011

through November 18, 2011.  The Full Commission finds that

the claimant proved he was entitled to 15% wage-loss

disability in excess of the 4% anatomical impairment for the

neck and 8% anatomical impairment of the shoulder.  The

claimant proved that the August 20, 2010 compensable injury

was the major cause of his permanent anatomical impairment

and wage-loss disability.  The claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).  For prevailing in part on

appeal, the claimant’s attorney is entitled to an additional

fee of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I concur, in part, with, but must respectfully

dissent, in part, from the majority opinion.  After a de

novo review of the record, I concur with the majority

opinion that the claimant is entitled to temporary total

disability benefits.  I must respectfully dissent from the

majority on the issues of the medication recommended by Dr.

Garlapati, because I find, as did the Administrative Law

Judge, that the claimant is entitled to the medical

treatment provided to him by Dr. Garlapati. I also find, as

did the Administrative Law Judge, that the claimant is

entitled to 27% wage-loss disability, not the reduced 15%

awarded by the majority.  Therefore, while I concur with the

majority opinion awarding wage-loss benefits, I must dissent

from the reduction of those benefits.
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Reasonably Necessary Medical Treatment

          The Workers’ Compensation Act requires employers

to provide such medical services as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a) (Repl. 2002). 

Injured employees must prove that medical services are

reasonably necessary by a preponderance of the evidence;

however, those services may include that necessary to

accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage

produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,

51 Ark. App. 100, 911 S.W.2d 593 (1995); See Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The Court of Appeals has noted that, even if

the healing period has ended, a claimant may be entitled to

ongoing medical treatment if the treatment is geared toward

management of the claimant’s compensable injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230; 184

S.W.3d 31, (2004), citing Artex Hydrophonics, Inc. v.
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Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). Furthermore,

the Court of Appeals has found that treatment intended to

help a claimant cope with chronic pain attributable to a

compensable injury may be reasonable and necessary.  See

LVL, Inc. v. Ragsdale, 2011 Ark. App. 144.  Additionally, a

claimant does not have to provide objective medical evidence

of his continued need for treatment.  Castleberry v. Elite

Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), citing

Chamber Door Indus., Inc. v. Graham, 59 Ark. App. 224, 956

S.W.2d 196 (1997).

          I find that the claimant’s testimony and the

medical evidence demonstrate that the claimant consistently

complained of neck and shoulder pain after his compensable

ATV accident.  His testimony demonstrates that the

medications prescribed by Dr. Garlapati take the edge off of

his pain.  Considering the persistent nature of the

claimant’s pain and symptoms since his compensable incident,

that the claimant had no previous complaints of pain of the

neck or shoulder prior to his injury, that there was no

independent intervening cause, and because the claimant

sustained an acute injury to the shoulder in the form of an

“adhesive capsulitis”, for which only conservative treatment
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has been provided, I find the prescription medications

provided by Dr. Garlapati are reasonably necessary treatment

for the claimant’s compensable injuries of August 20, 2010.

          The majority’s reasoning that the medication

prescribed by Dr. Garlapati is not reasonably necessary

because Dr. Garlapati is the only doctor to prescribe pain

medication simply flies in the face of logic.  Dr. Garlapati

is a pain specialist. None of the other doctors are pain

specialists.  Rather than disregarding Dr. Garlapati’s

opinion, the majority should have afforded it great weight.

Wage-Loss Disability

          Pursuant to Ark. Code Ann. §11-9-522(b)(1), the

Commission has the authority to increase a claimant’s

disability rating when a claimant has been assigned an

anatomical impairment rating to the body as a whole.  See

Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d

449 (2005).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability to

earn a livelihood.  Id.  In determining wage-loss

disability, the Commission may take into consideration such

factors as the claimant’s age, education, work experience,

and other matters reasonably expected to affect his or her
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future earning capacity.  Ark. Code Ann. §11-9-522(b)(1). 

Such other matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

          Here, the claimant was forty-four years old as of

the date of the hearing.  He only has a high school

education.  He has no specialized skills or training.  At

the time of his compensable injury, the claimant had worked

for the respondent for approximately eight years.  He worked

as a locomotive brakeman.  The claimant’s work would be

classified in the heavy category of physical work demand.

          The claimant previously worked for Woodrow

Electric and Arkansas Electric.  He also has prior work

experience as a full-time pastor.

          Although the claimant attempted to return to work

for the respondent after his release by Dr. Hefley in

November of 2011, he was told by management that they had no

work available for him within his restrictions.
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          The claimant has undergone two functional capacity

evaluations, with unreliable results.  Nonetheless, the

results of the first FCE demonstrate that the claimant has

the ability to work in the light category, and the result of

the most recent FCE demonstrated that he could perform at

least sedentary work.  In March of 2011, Dr. Smith opined

that the claimant could return to light-duty physical demand

work.  However, he directed the claimant never to operate

mobile equipment or do any climbing or crawling.  On

December 14, 2011, Dr. Hefley opined that the claimant’s

right shoulder injury precluded him from returning to work

as a railroad brakeman.

          After having taken into account the claimant’s

age, high school education, total anatomical impairment

rating of 12% for his compensable neck (4%), and shoulder

(8%) injuries, prior work experience, physical restrictions,

the expert opinion of Dr. Hefley, and other matters

reasonably expected to affect his future earning capacity, I

find, as did the Administrative Law Judge, that the claimant

sustained wage-loss disability in the amount of 27% over and

above his total 12% anatomical impairment rating.
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          I find that the majority has arbitrarily reduced

the wage loss awarded by the Administrative Law Judge.  The

evidence of record supports a wage-loss award of 27%.  There

is simply no reason for the majority to reduce it, other

than an unwillingness to adequately compensate claimants. 

          For the aforementioned reasons, I concur, in part,

with, but must respectfully dissent, in part, from the

majority opinion.

    _______________________________
                        PHILIP A. HOOD, Commissioner


