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Respondents represented by the HONORABLE MICHAEL STILES,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 27, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
temporary total disability benefits.
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4. Because of the above finding, Claimant has not
established his entitlement to a controverted
attorney’s fee under Ark. Code Ann. § 11-9-715
(Repl. 2002).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the March 27, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant additional temporary total

disability benefits and a controverted attorney’s fee.

          In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that he remains within his

healing period; and (2) that he has not returned to

work.  Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).  The healing period is

statutorily defined as that period for healing of an

injury resulting from an accident.  Dallas County Hosp.

v. Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001).  The

healing period ends when the employee is as far restored

as the permanent nature of his injury will permit, and

if the underlying condition causing the disability has

become stable and if nothing in the way of treatment

will improve that condition, the healing period has

ended.  K II Constr. Co. v. Crabtree, 78 Ark. App. 222,

79 S.W.3d 414 (2002); Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).



WILLISTON - F613912 4

          The claimant sustained a compensable injury to

his knee on September 6, 2006, for which he had four

arthroscopic surgeries, as well as a total knee

replacement which Dr. Barnes performed in May 2011.  The

claimant continued to have pain, swelling, and range of

motion limitations.  He had difficulty bending his knee,

especially on stairs, and walking.

          The last time the claimant saw Dr. Barnes was

in November 2011.  He had difficulty attending his

visits to Dr. Barnes because he had an unreliable

vehicle which eventually became unusable, because he did

not have the money to purchase a new one or to pay for

travel, because he lived 3½ hours from Dr. Barnes’

office, and because he did not know that he could have

help from the insurance company with travel. 

          Since November 2011, the claimant had physical

therapy for two months under Dr. Barnes’ direction. 

Without seeing the claimant again, on April 24, 2012,

Dr. Barnes issued an impairment rating of 37% to his

lower extremity.  Thus, there is no medical evidence

that his healing period had ended at the time of his

release.  Likewise, there is no evidence that the

claimant intended to abandon his medical treatment, and
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indeed the Administrative Law Judge noted at the hearing

that the question of whether the claimant had abandoned

his treatment had not been raised and thus would not be

addressed.

          Dr. Bryant took over the claimant’s care

pursuant to a change of physician order.  He observed

swelling, limited range of motion, and significant

quadriceps weakness.  The claimant walked with a limp. 

Dr. Bryant recommended additional therapy, which the

respondents authorized, as well as muscle relaxant

medication.

          Based upon Dr. Barnes’ plan for active

treatment from November 2011 into January 2012, the

absence of any evaluation between November and the date

Dr. Barnes released the claimant, and Dr. Bryant’s

observation of continued symptoms and his plan for

further active treatment, the claimant’s healing period

had not yet ended.

          I find that the claimant has proven that his

healing period has not yet ended and that he is entitled

to continued temporary total disability benefits, as

well as an attorney’s fee on them.
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          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


