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Decision of Administrative Law Judge: Reversed and remanded.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 18, 2012.  The administrative law

judge found that the claimant failed to prove he sustained a

compensable injury.  The Full Commission remands this matter

to the administrative law judge for proper findings of fact. 

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:
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(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

Administrative law judges shall strictly construe the

provisions of Act 796 of 1993.  See Ark. Code Ann. §11-9-

704(c)(3)(Repl. 2002).  Following the statutory definition

of “compensable injury” found in Ark. Code Ann. §11-9-

102(4)(A)(Repl. 2002), the Code “further provides” that a

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D)(Repl. 2002).  See Fred’s Inc. v. Jefferson, 361

Ark. 258, 262, 206 S.W.3d 238, 241 (2005); Freeman v. Con-

Agra Frozen Foods, 344 Ark. 296, 304, 40 S.W.3d 760, 766

(2001).  

The instant claimant contends, inter alia, that “on

November 9, 2011, while working for Systems Contracting

Corporation and performing the essential and necessary

duties of his job, he suffered an injury to his left

shoulder resulting in a torn rotator cuff, injuries to the

tendons in his neck and back, and injuring his back.”  An

administrative law judge determined that the claimant



WILLIAMS - G109982 3

“failed to provide medical evidence supported by objective

findings establishing an injury to either his left shoulder,

back, or neck.”  Yet the record before the Commission

clearly demonstrates that a physician examined the claimant

on November 15, 2011 and reported “minimal swelling” in the

claimant’s left shoulder.  Swelling is objective evidence of

injury.  Cienfuegos-Mendoza v. Dobbs Coating System, 2011

Ark. App. 214, ___ S.W.3d ___, citing Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  

The Full Commission remands this case to the

administrative law judge, and we direct the administrative

law judge to adjudicate this claim based on a proper review

of the record in accordance with the relevant provisions of

Ark. Code Ann. §11-9-102(4)(Repl. 2002).  The Full

Commission also notes that, following the July 24, 2012

hearing in this matter, the parties agreed that the claimant

should receive another medical evaluation.  A physician’s

report on August 21, 2012 included a notation that an MRI

showed a full-thickness tear in the claimant’s left

shoulder.  The claimant asks the Commission to consider the

August 21, 2012 evaluation as new evidence.  The Commission

should be liberal, rather than stringent, about the
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admission of evidence.  Steak House v. Weigel, 101 Ark. App.

81, 270 S.W.3d 365 (2007).  The Full Commission finds that

the newly discovered evidence is relevant, is not

cumulative, and could change the result of the case.  See

Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982). 

The claimant was also diligent in presenting this new

evidence, which was acquired based on the parties’ mutual

agreement and was not available at the time of the July 24,

2012 hearing.  See Id.    

The claimant contends that he sustained a compensable

injury to his left shoulder, neck, and back.  The Full

Commission remands this matter to the administrative law

judge for a proper adjudication of this claim in accordance

with Act 796 of 1993.  We direct the administrative law

judge to consider the newly-discovered evidence as a part of

the adjudication.  If either party submits additional

relevant evidence in the form of medical testimony or

depositions, the administrative law judge may also consider

that evidence.  The Full Commission instructs the

administrative law judge to determine whether or not the

claimant sustained a compensable injury, and to determine

whether the claimant is entitled to medical treatment and
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temporary total disability benefits.  The instant claim is

therefore reversed and remanded for those findings.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs.

CONCURRING OPINION

          I concur in the finding that this claim be

reversed and remanded to the Administrative Law Judge for

proper adjudication.  I write separately, however, to state

that by reversing and remanding this matter, the Full

Commission is not by any means making a finding of fact with

regard to the medical evidence.  Our notation that the

Administrative Law Judge consider the notation in the

November 15, 2011, medical report of “swelling is minimal”

is not a finding of objective findings.  We are specifically

remanding this to the Administrative Law Judge to determine

whether this notation is a finding of minimal swelling or a
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finding that swelling was minimal and could not be detected. 

Moreover, in light of the fact that the respondents

voluntarily agreed to pay for medical treatment after the

initial hearing, the findings as a result of this additional

treatment should be considered to best ascertain the rights

of the parties.  Again, however, this does not imply that

the Full Commission is making a finding that this additional

medical treatment presents objective medical evidence of a

compensable injury.  If, anything, this additional evidence

may require further development of the medical evidence, to

include, but not limited to the taking of medical

depositions.

                              
KAREN H McKINNEY, Commissioner


