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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 4, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of
this claim in which the
employee-employer-carrier
relationship existed on May 5,
2009, at which time the
claimant sustained compensable
bilateral shoulder injuries at
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a compensation rate of
$532.00/$399.00. Medical
expenses, temporary total
disability benefits (May 27,
2009, to February 24, 2011),
and a 16% impairment rating to
the body as a whole have been
accepted.

2. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable neck
injury, caused by a specific incident,
arising out of and in the course of her
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102. The claimant has also failed
to prove she sustained a gradual
CTS/median nerve injury as a compensable
consequence.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of
the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion, denying

this claim.  The claimant had a compensable and accepted

injury to her shoulder when she was knocked down by an

inmate on May 5, 2009.  She sought medical benefits for

injuries to her neck and to her right upper extremity

arising out of that same incident.  I would award

medical benefits for both, as I find that her neck

injury and her right carpal tunnel injury are

compensable.
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The claimant was struck to the floor by a very

large and aggressive inmate.  She sustained significant

damage to both shoulders, requiring multiple surgeries,

medication and physical therapy.  The claimant continued

to have symptoms which were later determined to relate

to cervical problems.  The claimant was cervically

asymptomatic prior to the incident, other than a 2001

report of cervical tightness and headache which appears

to be related to other symptoms she experienced as the

result of an insect sting to her ear.  The record does

not reflect that the claimant was cervically

asymptomatic between the May 2009 incident and March

2010, when her first cervical complaints were noted. 

The record certainly reflects that the claimant did not

identify her symptoms as cervical in nature at that

time.  The claimant is not a physician or trained in

medical diagnoses.  She had significant damage to her

shoulders, which created pain and muscle spasm in the

areas of her body in close proximity to her neck.  It is

not unreasonable or surprising that her focus was on the

most problematic areas or that the symptoms arising from

her shoulder injuries and her cervical injuries would

overlap.  
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The claimant’s testimony that her headaches

and neck pain and tightness became more noticeable as

her shoulder treatments progressed and that she was more

focused on the shoulder issues is consistent with the

medical records which reflect that, once the claimant

had completed both shoulder surgeries, she remained

symptomatic in her left shoulder.  After another surgery

in July 2010 on her left shoulder, the claimant

continued to have symptoms, including muscle spasms in

her trapezius muscle and headaches.  Dr. Gilliam

observed cervical tenderness, increased muscle tone and

a marked decrease in cervical range of motion.  He

recommended a cervical MRI which showed a herniated

nucleus pulposus at C4-5, subluxation at C5-6, likely

associated with hypertrophic facet arthritis, and

arthritic change of the C1-2 articulation with some

cystic degenerative change in the anterior odontoid.  On

January 11, 2011, Dr. Nallu evaluated the claimant.  She

related the claimant’s issues to the May 5, 2009

incident.  Dr. Nallu’s diagnosis was chronic neck pain

and right upper extremity pain secondary to cervical

radiculitis due to the C4-5 herniation.  She also

diagnosed chronic neck pain due to facet arthopathy,
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especially at C5-6, neuralgia and neuritis, and

myofascial pain syndrome.  The plan was to adjust

medication, continue physical therapy, and consider

cervical epidural steroid injections.  Treatment was

continued after a visit with Dr. Nallu on January 27,

2011.  At that time, the claimant reported numbness in

her arm and hand, in addition to her cervical pain and

headaches.  

I recognize that Dr. Nallu and Dr. Gilliam

were unwilling to state that the May 2009 incident

caused her cervical issues.  This evidence is not nearly

as probative as it would first appear.  Dr. Nallu and

Dr. Gilliam both spoke in absolute terms:  either the

2009 incident caused the issues, or it did not.  The law

does not require 100% certainty on the issue of

causation.  The burden of proof is a preponderance of

the evidence.  Ark. Code Ann. Section 11-9-102(E)(i).  A

preponderance of the evidence is the evidence having

greater weight or convincing force.  Metropolitan Nat’l.

Bank v. La Sher Oil Co., 81 Ark. App. 269 (2003).  To

deny the cervical claim based upon the doctors’ opinions

is to impose a much higher standard of certainty than

required by the Act upon the claimant. In Parker v.
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Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d

449 (2004), the claimant was symptom-free prior to the

work-related compensable injury and symptomatic after

the incident.  “But for the work-related injury in this

case, there would have been no disability or need for

treatment.”  The same logic applies here.  The claimant

was asymptomatic prior to the incident, and she was

plagued with severe symptoms after the incident.  As her

shoulder issues were addressed, her cervical issues

became separately identifiable.  Dr. Abraham wrote, on

January 4, 2012, that the claimant’s May 2009 work

incident “is most likely” the cause of her cervical

spine abnormality and that her cervical spine injury

could “become more symptomatic as time progresses.”  On

July 20, 2011, Dr. Abraham performed an anterior

cervical diskectomy with fusion at C4-5 with allograft

bone and plate, which was successful.

The majority bases its opinion concerning the

cervical issues only upon the causation opinions of Dr.

Nallu and Dr. Gilliam.  The absence of cervical symptoms

prior to the incident or the fact that the doctors’

opinions were based upon a faulty legal standard were

not addressed, nor was Dr. Abraham’s opinion.
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I find that the record easily supports a

finding that her need for treatment and physical

limitations arising out of her cervical disc herniation,

spinal stenosis, neuralgia and neuritis, facet

arthopathy and myofascial pain syndrome are causally

related to the May 2009 incident and supported by

objective findings, and therefore are compensable.  I

would award medical benefits.

The claimant also sought benefits for her

carpal tunnel syndrome.  Her symptoms arose as her

treatment progressed, and she began to have problems

with both her arms, including pain, tingling and

numbness into her hands.  In February 2010, Dr. Gilliam

suspected carpal tunnel or cubital tunnel syndrome.  In

March 2011, an EMG/NCS showed severe carpal tunnel

syndrome on the right and ulnar neuropathy across the

elbow on the right. In July 2011, Dr. Abraham diagnosed

bilateral carpal tunnel syndrome and planned surgeries,

which were since successfully completed.

It is accurate that the claimant did not

present to her first physician after the incident

complaining of carpal tunnel syndrome symptoms.  As

noted above, the claimant had significant bilateral
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shoulder damage and symptoms which easily masked the

symptoms of any other damage she sustained, especially

in the areas so close to and interrelated with the

shoulders.  Furthermore, carpal tunnel syndrome is the

type of injury in which the symptoms would increase over

time.  This is supported by Dr. Abraham’s opinion to

this effect and the fact that the Act recognizes the

condition as a gradual onset injury.

It is also accurate that the claimant had some

complaints of circulation problems in her right hand and

tingling and numbness in 2006, which was diagnosed as

hand dysesthesia. An NCV study was performed in January

2007, which was abnormal and showed potential moderate

right median neuropathy at the wrist.  The abnormal

findings were limited to the differences in both the

median-ulnar DML on the right and the medial-ulnar DSL

on the right.   Contrast this study with the one

performed in March 2011, in which the abnormal study

showed “evidence of a severe focal neuropathic lesion of

the median nerve at the wrist on the right and mid on

the left side which clinically correlates with carpal

tunnel syndrome.”  The study also revealed evidence of a

mild/moderate neuropathic lesion of the right ulnar
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nerve at the level of the cubital tunnel and of focal

demyelination of the ulnar nerve without axonal loss of

the ulnar nerve at the cubital tunnel.  The diagnosis

was moderate right cubital tunnel syndrome, severe right

carpal tunnel syndrome and moderate left carpal tunnel

syndrome.

There does not appear to be any evidence of

symptoms or a need for treatment relating to carpal

tunnel syndrome between 2007 and the date of injury. 

The claimant remarked that while she had some issues at

the end of 2006, they were nothing like the problems she

had developed after the 2009 incident.  The claimant

related her problems to the incident, in which she was

tackled violently and thrown to the floor resulting in

significant damage to her shoulders.  Dr. Abraham noted

that her arm and wrist issues could have been a result

of the incident if there had been direct trauma to the

median nerve itself.  It is quite likely, given the

nature of the incident, that the claimant did sustain

trauma to the median nerves in her arms, which either

caused her carpal tunnel and cubital tunnel issues or

aggravated a pre-existing condition.  The claimant also

described a significant increase in the amount of typing



Wiggins - F904850 11

she had to do while working in her new position after

her shoulder surgeries.  She testified that she spent

five to six hours a day typing reports about the

psychological evaluations she performed for her inmates. 

The claimant does not have to present proof of rapid and

repetitive work, but the amount of typing the claimant

had to perform certainly would have strongly impacted

the condition of her median nerves, especially in light

of the presence of a potential pre-existing although

asymptomatic condition, and in light of the trauma the

claimant sustained to her arms in May 2009.  The logic

of Parker v. Atlantic Research Corp., supra, also

applies here to support a finding of compensability.

Again, the Administrative Law Judge relied

upon Dr. Nallu and Dr. Gilliam’s opinions that they

could not state that the incident caused the carpal

tunnel syndrome.  There is nothing to suggest that the

doctors were aware that, in this claim, causation would

be satisfied if the incident was “more than 50%” of the

cause of the need for treatment or disability.  Ark.

Code Ann. Secs. 11-9-102(4)(E)(ii) and (14)(A).   The

Administrative Law Judge applied a much higher standard,

one which could not be satisfied under most
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circumstances.  She also failed to acknowledge Dr.

Abraham’s opinions.

I find that the claimant’s right carpal and

cubital tunnel issues are also compensable injuries as a

result of the May 2009 work–related incident, either as

an aggravation of a pre-existing condition or as the

result of the trauma she suffered in that incident or as

the result of the increased typing duties she had after

she was returned to work light duty.  I would award

medical benefits.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


