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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed November 7, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction to determine
whether the claimant was an employee of
the respondent and of this claim.

2. James Webb had an accident that rendered him
unable to work from November 22, 2011, until May
29, 2012.
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3. The claimant has failed to prove by a
preponderance of the evidence that he was an
employee of Hot Springs Packing at the time of his
injury on November 22, 2011.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that, while the
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claimant initially was an independent contractor, at the time of

the injury, the relationship had changed to that of

employer/employee, and I would award benefits accordingly.

The determination of whether the claimant was an

employee or an independent contractor at the time of his accident

is generally dependent upon the following factors: (1) the right

to control the means and methods by which the work is done; (2)

the right to terminate the employment without liability; (3) the

method of payment, whether by time, job, piece or other unit of

measurement; (4) the furnishing, or the obligation to furnish,

the necessary tools, equipment, and materials; (5) whether the

person employed is engaged in a distinct occupation or business;

(6) the skill required in a particular occupation; (7) whether

the employee is in business; (8) whether the work is an integral

part of the regular business of the employer; and (9) the length

of time for which the person is employed.  Riddell Flying Service

v. Callahan, 206 S.W.3d 284 (Ark. App. 2005).

In March of 2011, the claimant was hired by the

respondent as an independent contractor to repair a meat smoker

located at its facility in Hot Springs.  The job had a specific

beginning and ending date and lasted approximately seven days. 

The claimant was paid approximately $60.00 per hour for his work. 

At the completion of this job, the respondent recognized the need

for the claimant’s services on a continuous basis and the parties



Webb - G110029 4

entered into a new agreement under which the claimant would

perform general repair and maintenance work at the respondent’s

facility and would be compensated at a daily rate of $200.00. 

This new agreement was not based upon the completion of a

specific job and had no definite ending date because the nature

of the respondent’s business demanded that a person with

expertise in repairing electrical equipment be available on a

continuous basis.  From that point until the day of the

claimant’s injury, he was told by the management employees of the

respondent what his daily duties would be, as well as what days

to work and what time to show up for work.  More specifically,

either the owner of the plant or the plant manager instructed the

claimant to arrive at the respondent’s facility at approximately

7:00 a.m. on Monday, Tuesday, and Wednesday of each week because

meat production was generally conducted during those days and

times.  During this period of time, the claimant was also

instructed as to the specific duties he needed to perform each

day by the owner or plant manager.  On November 22, 2011, the

claimant was in the process of climbing through a section of the

ceiling in an attempt to unhook a high pressure washer so that it

could be lowered to the ground, when he fell approximately 27

feet to the concrete floor.  Several employees of the respondent

were working with the claimant, including a mechanic named Al, as

well as the plant manager and the owner.  The claimant sustained
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a fractured and dislocated ankle, a sacral fracture, a lumbar

fracture, and a pelvic fracture as a result of the fall, and was

in the hospital for approximately 30 days.  Additionally, the

claimant was unable to return to work until May 29, 2012, and

continues to suffer from these physical problems.

When the facts of the case at hand are considered in

light of the “right to control” test, I find that the only

conclusion that can be reached is that the claimant was an

employee of the respondent at the time of his injury.  First, the

management employees of the respondent directed the claimant as

to when he was to be at work and expected as a general rule that

he would be at the facility.  The claimant did not select his own

work hours, but was actually scheduled for work at certain times

by the management employees of the respondent.  The claimant

received specific instructions from the respondent’s owner or the

plant manager to show up at the respondent’s facility at

approximately 7:00 a.m. nearly every Monday through Wednesday

from April of 2011 to the last day of the claimant’s employment,

which was the date of his work accident.  This was in sharp

contrast to the inconsistent times the claimant began his work

during the initial seven days in which he worked as an

independent contractor.

Second, the owner of the respondent’s business admitted

that he would relate to the claimant what his specific duties
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would be and what machinery the claimant needed to repair from

April 1, 2011 until the date of the claimant’s accident in

November of 2011.  The claimant would participate in planning

meetings with the management representatives of the respondent

where he would be informed of his duties for the following day or

following week.  The claimant also occasionally received

instructions from the management representatives of the

respondent to perform work outside the scope of his expertise in

the electrical field.  Of similar importance is the fact that, at

the very time of his work accident, the claimant was working with

other employees of the respondent, unhooking a high pressure

washer, as he was directed by the owner of the respondent.  In

sum, the respondent exercised significant control over the

activities of the claimant at all times after April 1, 2011, up

to the date of his work accident, so that, when those facts are

analyzed under the “right to control” test, the only reasonable

and logical conclusion that can be reached is that the claimant

was an employee of the respondent at the time of his injury.

Other factors in favor of the conclusion that the

claimant was an employee of the respondent at the time of his

injury include the fact that the claimant’s work was an integral

part of the respondent’s business.  After considering the

testimony of the respondent’s owner, it is clear that the repair

of electrical equipment was, in fact, a continuous need and an
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integral part of the meat processing business.  When asked why

the claimant worked nearly every Monday through Wednesday from

April until his work accident, Mr. John Stubblefield replied,

“Well, when it rains, it pours, you know.  I mean, you know, when

you have one thing break down, you have three things break down,

and we just - you know, we were at a very busy time.  We had just

moved into our new facility, and we were having a lot of

breakdowns on our machinery.  And one of them, the pressure

washer, you know, caused the whole ordeal, and then just other -

you know, the machinery just breaks down just because of the

environment, you know, and there’s always work that needs to be

done on machinery, electric.” 

Mr. Stubblefield also responded to a question as to

whether the claimant’s job was nearing completion in November of

2011 by stating, “No, because we always needed, you know,

somebody to work on the specialty equipment, you know, and that’s

. . . if you don’t work on equipment, you don’t know how it is,

you know what I mean?”  Furthermore, Mr. Stubblefield could not

specify separate or distinct jobs that made up the claimant’s

work beginning in April of 2011, but stated he “Just worked on

machinery . . . We ran into a lot of troubles with our stuffers,

which are a pretty technical electronics machine.  We’ve got two

of those.  Smokehouses are pretty technical.  We’ve got two of

those and they’re older, so he would work on those, or just
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mostly machinery.”

The claimant provided a similar description of the

continuous nature of his duties and stated, “Well, you basically

walked the floor, or you got with, you know, Frank - he was

always there - and you basically went where you saw any

indication of any problems of something not working.  You

basically walk a floor, and you look for - make sure that things

were operating, whether it be doors rolling up to allow them to

work in the area, whether it be the cooling systems, whether it

needed attention, it - just a myriad of things.”  Overall, the

testimony of both the respondent’s owner, and the claimant,

verify that the maintenance and troubleshooting work being

performed by the claimant was an integral part of the

respondent’s business from April of 2011 to the date of the

claimant’s work accident.

Furthermore, the method of payment to the claimant also

strongly suggests an employer/employee relationship.  The

respondent’s owner repeatedly stated that he paid the claimant

per invoice and per trip, but when asked to describe the

conversations he had with the claimant that formed the basis of

the agreement, his testimony was that it was based upon “Two

hundred dollars a day.”  The claimant’s description of the

conversation is similar, in which he describes the agreement that

was in place after the completion of his initial work for
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approximately seven days on the smoker in mid March, and he

testified that, “Well, at that point, Mr. Stubblefield and I had

a conversation in regards to his facility there and the lack of

any proper maintenance per se for his facility on numerous pieces

of equipment, and Mr. Stubblefield and I basically agreed upon a

- on a rate of $200.00 per day to come in and do - help Mr.

Stubblefield and Mr. Cooper with the various repairs that happen

on a daily basis with the operation of a meat processing plant.” 

Other than the payment of the invoice for the initial seven days

of work in the amount of $2,496.00, the claimant was consistently

paid $200.00 per day for full work days and $100.00 for partial

work days.  This fact was confirmed by the respondent’s office

manager.  Payments to the claimant of this type, as opposed to

payments for specific jobs with distinct beginnings and endings

which vary in amounts for each job, strongly suggest that the

claimant was an employee rather than an independent contractor

since there is virtually no probability that an independent

contractor would charge the identical rate for different types of

work over an eight-month period.

Other facts that suggest that an employment

relationship existed between the claimant and the respondent

include the fact that the respondent supplied the claimant with

many of the tools that he needed to perform his work.  The

respondent also provided the claimant with other employees who
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assisted him with his duties.  Additionally, the claimant had

worked exclusively for the respondent for at least seven months

prior to his work accident.

I find that the totality of the factors present in this

claim supports the conclusion that the claimant was an employee

of the respondent at the time of his work accident.

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


