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OPINION AND ORDER

The claimant appeals the opinion of an

Administrative Law Judge filed on June 19, 2013, finding

that the claimant failed to prove by a preponderance of the

evidence that he sustained an injury arising out of and

during the course of his employment, which was caused by a

specific incident identifiable by time and place of

occurrence on or about September 5, 2011; or, in the

alternative, that he sustained a cumulative trauma or

gradual development injury caused by rapid and repetitive

motion.  Our carefully conducted de novo review of this
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claim in its entirety reveals that the claimant has failed

to meet his burden of proving either a specific incident

injury or a gradual onset injury to his right shoulder. 

Therefore, the opinion of the Administrative Law Judge is

affirmed.

The record reveals that the claimant, who was 53

at the time of the hearing before the commission, began his

employment with the respondent-employer in his junior year

of high school.  Of his more than thirty years of employment

with the respondent-employer, the claimant testified that he

spent approximately one year prior to his alleged injury

working in Final Assembly where he helped build and re-build

transformers.  The claimant’s activities involved in this

task were basically two-fold.  First, the claimant would

remove the transformer coils from an oven using a forklift. 

This activity included placing a pallet on the line and

placing a transformer tank on each pallet.  Next, the

claimant would place a coil in each tank, then “bolt them

down” and “push” them down the line for someone else to

perform the next step in construction.  The claimant

testified that the tanks ranged in size from 10 to 17 inches

in diameter.  The claimant stated that he used a hoist to

place a coil in any tank over 10 inches in diameter. 
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Otherwise, he placed the coils in the tanks by hand.  The

claimant testified that he completed this task approximately

30 to 60 times a day, depending on the size of an order. 

The claimant further testified that he had been running

primarily 17 inch tanks in August and September of 2011,

when his alleged injury occurred.

The claimant testified that at the end of each

shift, he would prepare for the next day.  More

specifically, he stated:

Well, once I have completed
the order, I looked up - -
they give me an order form to
show what tanks go on line the
next day and I go and pull
them. If they’re 17-inch, 15-
inch tanks, I get the forklift
and pull them up and bring
them all the way around the
line, but before I insert them
on the line, I make sure I got
pallets on the line, and each
pallet, I put a tank on a
pallet.

The claimant stated that he repeated these same

activities every day.  The claimant further stated that the

largest of the wooden pallets he lifted on a routine basis

was approximately 4 feet by 4 feet.  According to the

claimant’s description of his work activities, his tasks

included reaching, lifting, pushing, cutting, tightening
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down bolts, driving a forklift, and operating a hoist.

A DVD of the claimant’s work activities was

admitted into evidence.  The activities demonstrated in the

DVD are consistent with the claimant’s testimony.  

The claimant denied any previous history of right

shoulder problems.  Furthermore, the claimant testified that

he first noticed that he had a problem with his right

shoulder in August and September of 2011.  The claimant

testified that he advised his supervisor, Parnell Maxwell,

of his shoulder problem, which he described as soreness. 

According to the claimant, Mr. Maxwell instructed him to “go

home and take something.”  

The claimant stated that he was unable to

specifically remember when he hurt his shoulder.  “No, sir.”

He replied to questioning by his attorney, “I was thinking

that it was just a pulled muscle because the units was a lot

heavier, and I figured that it was just sore.”  According to

the claimant, his symptoms gradually worsened, until on

September 5, 2011, he could hardly raise his right arm as he

attempted to place tanks on the line.  The claimant stated

that he continued to work in spite of his symptoms because

they were short-handed.  According to the claimant, he

advised his supervisor on the 19th of September that his
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shoulder was still sore.  The claimant stated that his

supervisor responded by telling him to go to his doctor.  

The claimant stated that he had an existing appointment with

his family physician, Dr. Michael Beard, scheduled for

September, 27, 2011, so he simply kept that appointment.

A clinic note from the Bryant Family Clinic dated

September 27, 2011, reflects that the claimant presented to

Dr. Beard with a 3 week history of right shoulder pain from

“extra lifting at work.”  After a physical examination,

which showed minimal evidence of right shoulder impingement,

Dr. Beard assessed the claimant with a right, supraspinatus

tendon strain for which he prescribed the claimant a

therapeutic dose of Aleve.  Otherwise, Dr. Beard returned

the clamant to work on October 4, 2011, without

restrictions.  The record reflects that the claimant

returned to Dr. Beard on December 15, 2011, reporting that

his shoulder pain had not resolved.  An x-ray of the

claimant’s right shoulder taken on that date showed no acute

abnormalities of the claimant’s right shoulder.  Therefore,

Dr. Beard returned the claimant to work on September 19,

2011, without restrictions.  A letter of general concern

from Dr. Beard dated December 22, 2011, reflects that Dr.

Beard prescribed the claimant with medication and complete
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shoulder rest until December 31, 2011.  In another letter

dated December 22, 2011, Dr. Beard revised the claimant’s

return to work date.  More specifically, Dr. Beard stated as

follows:

Mr. Ware was seen in my office
on 12-15-11 and is under my
care for sprain of
supraspinatus tendon of the
right shoulder. Mr. Ware will
start treatment on 12-21-11
for his shoulder. He will be
taking medication and must
have complete rest of his
shoulder until 1-3-12. He may
return to work on 1-4-12. 

The record shows that the claimant underwent an

MRI of his right shoulder on January 12, 2012.  That study

revealed that the claimant suffered from a full thickness

tear of the distal posterior supraspinatus tendon with mild

degenerative changes at the acromioclavicular joint.  In

response to these findings, Dr. Beard referred the claimant

to Orthopaedic surgeon, Dr. Stephen Hudson.  In the

Subjective portion of a clinic note dated January 18, 2012,

Dr. Hudson stated, in part:

Mr. Ware is a 51-year-old
right-hand dominant male who
works on an assembly line for
Arkansas Electric Cooperative.
He has been having some
problems with his right
shoulder since approximately
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September 2011. He does not
remember one specific injury
but does a lot of lifting at
work on an assembly line, with
repetitive lifting, and he has
started having some pain over
the lateral aspect of the
right shoulder. ... He denies
any previous injury or trauma
to his shoulder in the past.
He denies any neck pain or
numbness and tingling in his
arms. 

Upon reviewing the claimant’s diagnostic studies,

Dr. Hudson stated:

MRI brought with him today,
dated 01-12-12, is reviewed.
This shows 1 cm area of full
thickness tear of the
supraspinatus tendon from its
insertion on the humerus.
There are some mild
degenerative changes of the AC
joint but no significant
impingement. He has a Type III
os acromiale.  

Dr. Hudson recommended surgery. 

In a Work/School Status (Non-Workers’

Compensation) form dated January 18, 2012, Dr. Hudson

restricted the claimant’s activities to no heavy lifting

with the right arm.  Subsequently, on January 18, 2012, Dr.

Beard took the claimant off of work until January 30, 2012.

The record reflects that the claimant filled out a

Form AR-N on or about January 26, 2012, alleging that he had
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sustained a work-related, right shoulder injury from

repetitive motion and lifting.

An encounter note dated January 30, 2012, from the

office of Dr. Beard states as follows:

Pt came in for work excuse.
His job is now saying he can
file as workers (sic) comp. He
is needing surgery and per
Ortho he can not work until
after he has surgery. They
could not do work excuse and
asked if we would since we
took off work in the
beginning. Work note given
until 1-30 and renewed for 2-
10. Pt is still waiting for
appointment with worker’s
(sic) comp dr.

In a clinic note dated February 10, 2012, Dr.

Beard continued the claimant off of work pending his

surgery.  An operative report dated March 1, 2012, reflects

that the claimant underwent right shoulder arthroscopy with

arthroscopic rotator cuff repair and subacromial

decompression, performed by Dr. Hudson.  Follow-up clinic

reports from daily occupational/physical therapy sessions as

prescribed by Dr. Hudson reflect that the claimant made

continuing and steady progress in his recovery.  In

addition, the claimant continued to present to Dr. Hudson

for monthly follow-up visits.  According to the reports of
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these visits, Dr. Beard continued the claimant in physical

therapy and off of work.  A physical therapy note dated

April 4, 2012, reflects that the claimant was “doing well”

in rehabilitation until the weekend, when he experienced an

increase in pain.  Overall, however, the claimant continued

to make progress.  

The record reflects that the claimant filed for

long-term disability benefits on April 4, 2012.  The

claimant testified that in order to file for those benefits,

he had to declare that his shoulder condition was not

related to his work activities.

In a clinic note dated August 6, 2012, Dr. Beard

stated that the claimant was “having trouble” with workers’

compensation, and had requested a letter documenting his

injury.  In a letter dated August 10, 2012, Dr. Beard

stated, in part:

Mr. Ware was seen in my office
on 9/27/11 with 3 weeks of
right shoulder pain. He had
been doing extra lifting at
work. Workup eventually
revealed a tear in his
supraspinatus. In my
professional medical opinion,
this is related to his work.

On July 10, 2012, Dr. Hudson opined that the

claimant could return to work on August 28, 2012.  On August
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9, 2012, Dr. Hudson wrote the following letter of general

concern on the claimant’s behalf:

I have been asked to comment
on Mr. David Ware. He is a
patient whom I have treated
for a rotator cuff tear of the
right shoulder. This was
treated with operative
fixation. There has been some
question about whether this
was a work related injury. The
patient did not report any
specific injury but does have
a repetitive job working on an
assembly line and doing a lot
of overhead repetitive
activity with his shoulders.
This can be a factor in these
types of tears. This could be
a gradual tear over time due
to an overuse with overhead
activity and repetitive
activity rather than an acute
tear. I think that is a
possibility in this type of
injury.

 
In a clinic note dated August 16, 2012, Dr. Hudson

stated that the claimant reported improvement in his right

shoulder.  Dr. Hudson noted, however, that the claimant

reported pain radiating from his right shoulder into his

right forearm and hand, with occasional weakness.  Dr.

Hudson opined that the claimant was suffering from possible

degenerative cervical disc disease with radiculopathy. 
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In a revised letter dated November 16, 2012, Dr. Beard

stated, in part, as follows:

Mr. Ware has ben a patient of
mine since 10/20/09. During
his office visits, he has been
upfront & honest without any
obvious evidence of deception.
Therefore, in my professional
medical opinion, I believe the
major cause of his rotator
cuff tear was his work
activities before 9/27/11.

In deposition testimony of October 9, 2012, Dr.

Beard stated that he began treating the claimant in October

of 2009 for unrelated health issues.  Dr. Beard confirmed

that over the course of the claimant’s treatment with him,

he treated him for high cholesterol and diabetes, as well. 

With regard to the claimant’s September 27, 2011, visit with

Dr. Beard, the doctor stated that the claimant was primarily

being seen that day for cholesterol, diabetes, and

allergies, and that his shoulder complaints were secondary

to these other issues.  When questioned about his revision

to his December 22, 2011, letter, Dr. Beard replied:

I am not sure. I’m not sure
why that was changed like
that. I honestly don’t know. I
don’t - - I can’t answer that,
but I will tell you that my
nurse did this note. Amanda
Morrison is my nurse.
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Dr. Beard agreed that after the claimant’s rotator

cuff tear was discovered by MRI study, he left the

claimant’s shoulder care to Dr. Hudson.  Moreover, Dr. Beard

admitted that he could not state whether the claimant’s

rotator cuff tear was the result of overuse or an acute

event, and he agreed that he would defer to Dr. Hudson’s

specialized medical opinion regarding causation.  Further,

Dr. Beard agreed that he was unaware that the claimant had

reported to Dr. Hudson that his shoulder injury was not

work-related.  Dr. Beard confirmed that he had no personal

knowledge of the claimant’s work-related activities.  Dr.

Beard admitted that he had not seen Dr. Hudson’s January 18,

2012, report indicating that the claimant could return to

work with lifting restrictions, and he agreed that he had

failed to confer with Dr. Hudson prior to taking the

claimant completely off work again at that time.  Otherwise,

Dr. Beard stated that he would have agreed with Dr. Hudson’s

recommendation.  Further, Dr. Beard agreed that his medical

opinion as stated in his August 10, 2012, letter was based

solely on the claimant’s own subjective history.  Finally,

Dr. Beard reiterated that he would defer to Dr. Hudson’s

medical opinion concerning causation.  In this regard, Dr.

Beard stated:
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He [Dr. Hudson] knows what he
saw in the shoulder that I
didn’t see. The basis of,
again, of my opinion is, based
on his history, and then the
finding of the MRI, trying to
make things make sense, with
him mentioning the extra
lifting he was doing, which
again, we discussed was just a
very brief encounter where he
mentioned it, didn’t go into a
lot of detail, and then the
eventual finding of the tear
makes sense to me. But, you
know, if the MRI, or if the
arthroscopic surgery showed
something different, then it
showed something different. 

In conclusion of his testimony, Dr. Beard agreed

that he could not state within a reasonable degree of

medical certainty that the claimant’s shoulder condition was

caused by his work activities. 

The deposition of Dr. Hudson was taken on October

2, 2012.  Dr. Hudson confirmed that the claimant denied to

him that his shoulder condition was due to work-related

activities, or to a specific incident.  Further, Dr. Hudson

stated that rotator cuff tears can occur in people the

claimant’s age over time absent a traumatic event.  Dr.

Hudson agreed that, in his opinion, the claimant could have

returned to light duty as of April 4, 2012.  Dr. Hudson

stated that the claimant was at maximum medical improvement



Ware - G200915    14

on August 16, 2012.  Dr. Hudson further stated that he did

not assess the claimant with a permanent physical impairment

rating because the claimant’s was not a “workmen’s

compensation” case.  Further, Dr. Hudson confirmed that he

based his medical opinion concerning causation strictly on

subjective history provided to him by the claimant.  Dr.

Hudson agreed that he could not state within a degree of

medical certainty that the claimant’s shoulder condition was

work-related.  

In further testimony, the claimant admitted that

he had used his wife’s health insurance to pay for the

medical treatment associated with his right shoulder, and

that he had not had any out-of-pocket expenses.  

Concerning the claimant’s past medical history, he

denied knowing that he had been previously treated in 2001

at OrthoArkansas for, among other things, complaints of

right shoulder pain.  Nor could the claimant recall seeing a

doctor at OrthoArkansas in 2005 following a motorcycle

accident.  The claimant acknowledged, however, that he had

filed a previous workers’ compensation claim for his lower

back.  The claimant attributed seeing Dr. Snyder in 2009 for

right arm pain and swelling due to a spider bite.  
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Agreeing that his work activities were like those shown in

the DVD offered into evidence, the claimant testified that

the speed at which his work-related activities are performed

depends on the individual performing them.  Further, the

claimant confirmed that when he advised his supervisor that

his shoulder was sore, he failed to attribute his condition

to lifting.  The claimant stated that he told his supervisor

that his condition was work-related after he got the results

of his MRI.

The claimant’s wife testified on his behalf. 

According to Mrs. Ware, they opted to use her TRICARE

military insurance in order for them to be able to proceed

with Dr. Hudson.  More specifically, she stated:

She said [lady at front desk],
“If it’s workers’ comp, we
cannot see him today, but if
you use your private
insurance, we can see him.” At
that point David was in a lot
of pain and had been for quite
some time, so we went ahead
and said, “No” and allowed to
use our private insurance at
the Coop, nor did - - we only
had it with the military, and
my orders were getting ready
for me to come off orders. So
we said, “yes, let’s just go
ahead and get this taken care
of.”

Parnell Maxwell testified on behalf of the
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respondent-employer.  Mr. Maxwell affirmed that he was the

claimant’s supervisor at the time of his alleged accident. 

Mr. Maxwell agreed that the claimant’s main job was putting

coils into transformer tanks.  Mr. Maxwell further agreed

that the claimant averaged from between 30 and 60 tanks per

day, and that he was given assistance when needed.  Although

Mr. Maxwell stated that there was no time quota per se, he

testified that “there’s a certain time we would try to be

through in order to get the work done on time, so they can

put the work on the line for the next day.” 

With regard to the claimant having reported his

alleged injury, Mr. Maxwell stated:

The only time Mr. Ware
approached me was the time
that he said that he wasn’t
sure what he did to hisself
(sic). Mr. Ware did approach
me about the job and the
soreness, and I asked him did
he hurt hisself (sic) on the
job or did he hurt hisself
(sic) somewhere else. And I
told him if he hurt hisself
(sic) on the job, you can go
to the company doctor. If he
wasn’t sure, he needed to make
sure where he hurt hisself
(sic) at. I gave him an option
if he had hurt hisself (sic)
on the job, then he could have
went to the company doctor,
and he said he wasn’t sure and
he went to his doctor. After
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then I haven’t heard anything
about anything. 

Mr. Maxwell confirmed that the above conversation

took place in September of 2011.  He further confirmed that

he had a subsequent conversation with the claimant about his

shoulder in January of 2012, at which time he referred the

claimant to the respondent-employer’s human resources

department.  Moreover, Mr. Maxwell confirmed that he had a

conversation with the claimant in September 2011, about the

claimant having remodeled his kitchen and how heavy his

refrigerator was.  Thus, when the claimant opted to go to

his family physician regarding his shoulder, Mr. Maxwell

assumed his injury was related to the claimant recently

remodeling his kitchen.  Although Mr. Maxwell agreed that

the claimant’s work was somewhat repetitive, he denied an

increase in work during August and September of 2011.

During the hearing before the commission, the

claimant admitted that he had taken off of work on a day

when new kitchen appliances were being delivered to his

home, but he denied taking part in any remodeling of his

home.   

In conclusion of the hearing, claimant’s counsel

affirmed that the claimant receives more benefits through
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his short-term and long-term disability plans than he would

through workers’ compensation.

The claimant claims that he sustained an injury to

his right shoulder either by a specific incident, or

gradually, over time.   The claimant has the burden of

proving by a preponderance of the evidence the

compensability of his claim.  Jordan v. Tyson Foods, 51 Ark.

App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel, 50 Ark.

App. 23, 899 S.W.2d 845 (1995).  The claimant has failed to

prove either a specific incident or gradual onset injury to

his right shoulder as a result of his work-related

activities.

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code. Ann. § 11-9-102(16), establishing
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the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. See also, Ark.

Code. Ann. § 11-9-103(4)(E)(i)(Supp. 2005); Freeman v.

ConAgra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001);

Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for

establishing the compensability of a claim, compensation

must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997), see also, Reed v.

ConAgra Frozen Foods, Full Commission Opinion, February 2,

1995 (Claim No. E317744).  Furthermore, medical opinions

addressing compensability must be stated within a reasonable

degree of medical certainty.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).

The Administrative Law Judge found that the record

lacks credible proof that the claimant sustained an injury

to his right shoulder as a result of a specific incident. 

We agree.  Apart from the absence of objective medical

findings to support that the claimant sustained a shoulder

injury as a result of a specific, work-related event, the

claimant, himself, has maintained that he cannot attribute
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his alleged injury to such an event, telling Dr. Hudson the

same.  In fact, the claimant did not assert this alternate

theory of injury until after his first pre-hearing

conference on August 29, 2012, at which time he maintained

that his injury was the result of repetitive activities that

culminated in symptoms which first manifested on September

5, 2011.  Therefore, the claimant has failed to prove by a

preponderance of the evidence that his alleged injury was

caused by a specific incident and is identifiable by time

and place of occurrence in that the record is devoid of

proof, medical or otherwise, establishing such an incident.

Likewise, the claimant has failed to prove that he

sustained a gradual-onset injury to his right shoulder as a

result of work activities.

Act 796 recognizes certain specified exceptions to

the general limitation of compensable injuries to those

injuries which are caused by specific incident and which are

identifiable by time and place of occurrence.  These

exceptions are set forth in Ark. Code Ann. § 11-9-

102(4)(A)(ii) through § 11-9-102(4)(A)(vi)(Repl. 2002). 

To satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-102(4)(A)(ii),

the claimant must still prove by a preponderance of the
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evidence that he sustained internal or external damage to

the body as the result of an injury that arose out of and in

the course of employment, and the employee must still

establish the compensability of the claim with medical

evidence, supported by objective findings.  However, in

addition to these requirements, if the injury falls under

one of the exceptions enumerated under Ark. Code Ann. § 11-

9-102(4)(A)(ii), the "resultant condition is compensable

only if the alleged compensable injury is the major cause of

the disability or need for treatment."  Ark. Code Ann. § 11-

9-102(4)(E)(ii)(Repl. 2002).

An injury, other than to the neck or back, causing

internal or external physical harm to the body and arising

out of and in the course of employment if it is not caused

by a specific incident and is identifiable by time and place

of occurrence, is only compensable if it is caused by rapid

and repetitive motion.  See, Ark. Code Ann. §11-9-

102(4)(A)(ii)(a).  Furthermore, with regard to gradual onset

injuries other than carpal tunnel syndrome, the Court has

given the Commission some guidance in analyzing rapid

repetitive claims.  In Kildow v. Baldwin Piano and Organ, 58

Ark. App. 194, 948 S.W.2d 100 (1997), the Court held that

the ordinary meaning of rapid means swift or quick.  In
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Baysinger v. Air Systems, Inc., 55 Ark. 174, 934 S.W.2d 230

(1996), the Court held that multiple tasks may be considered

together in determining whether the repetitive requirement

has been met.  In Lay v. United Parcel Service, 58 Ark. App.

35, 944 S.W.2d 867 (1997), the Court of Appeals declined to

find work duties satisfied the definition of rapid

repetitive motion when the duties or tasks were separated by

periods of several minutes or more.

The standard set out in Malone v. Texarkana Pub.

Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for analyzing

whether an injury is caused by rapid repetitive motion, is a

two-pronged test: (1) the tasks must be repetitive, and (2)

the repetitive motion must be rapid.  As a threshold issue,

the tasks must be repetitive, or the rapidity element is not

reached.  Westside High School v. Patterson, 79 Ark. App.

281, 86 S.W.3d 412 (2002).  Arguably, even repetitive tasks

and rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed rapidly. 

Westside High School, supra. 

A review of the evidence, to include the DVD

admitted into the record and the testimony of the claimant

and his supervisor,  shows that there was, in fact, a

repetitive component to the claimant’s work activities, in
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that the claimant performed the same job every day in a

certain manner.  However, the DVD confirms the claimant’s

testimony that he was essentially in control of the pace at

which he performed these activities.  Moreover, the claimant

was not standing in one position his entire shift, bending,

pulling, twisting, etc.  Rather, the claimant’s work

activities included him moving about freely to gather tools

and other items; sticking labels on the tanks; picking up

metal bands from off the floor in order to dispose of them;

plus, numerous other activities that allowed the claimant a

significant degree of control over his own movements and

activities.   And, although the claimant testified that he

worked at a faster pace than the employee shown in the DVD,

we note that the claimant still had control over the pace at

which he worked.   Furthermore, the claimant used forklifts

and hoists for heavy lifting, and Mr. Maxwell credibly

testified that the claimant was given assistance whenever

needed.  Thus, while it is fair to say that the multiple

tasks the claimant performed each day, considered together,

reflects that the claimant’s work-related activities were

somewhat repetitive, the claimant has failed to prove by a

preponderance of the evidence that he performed these

activities in a swift, continuos motion.  Therefore, the
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claimant has failed to prove that his work-related

activities were repetitive and rapid.  

Even if, however, the claimant had shown that his

work-activities were rapid and repetitive, which he has

failed to do, the claimant has failed to offer credible

proof that his shoulder problems resulted from his work

activities.  Rather, the claimant himself denied that his

shoulder condition was work-related until after he received

the results of his MRI.  Otherwise, Mr. Maxwell credibly

testified that the claimant indicated to him that his

shoulder condition was non-work-related simply by opting to

see his personal doctor when given the opportunity to see

the company doctor.  In addition, the claimant denied to Dr.

Hudson that his injury was work-related.  And, while we

acknowledge that the claimant had to present his condition

as non-work-related in order to receive medical treatment

under his wife’s insurance and long-term disability benefits

through his employer, we submit that the claimant cannot

have it both ways.  The claimant had filed for workers’

compensation in the past; therefore, he was not ignorant of

the process for filing claims.  Moreover, the claimant and

his wife essentially admitted that they falsified

information in order to receive benefits.  Therefore,
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although the Administrative Law Judge found the claimant to

be a credible witness, we do not.  Furthermore, the claimant

suffered from other, pre-exiting conditions, including

diabetes, which could have easily contributed to the

degenerative process in his shoulder which developed over

time.  This conclusion is supported by the fact that the

claimant was seen at OrthoArkansas for right shoulder

symptoms previous to his alleged injury, thus confirming

that the claimant’s shoulder problems were pre-existing. 

Moreover, the claimant was engaged to some extent in other

activities, such as remodeling his kitchen, at the time of

his alleged injury which could logically account for a torn

tendon.  

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable gradual-onset,

right shoulder injury as the result of rapid and repetitive

work activities.  Furthermore, the claimant has failed to

prove that his work activities, as opposed to other medical

conditions and physical activities, caused an injury in his

right shoulder that required medical treatment.  Therefore,

compensability must be denied.
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IT IS SO ORDERED.

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award this credible claimant benefits for his

compensable shoulder injury.

I disagree with the majority’s finding that

the claimant’s work was not rapid repetitive work.  The

majority relied upon a video created and introduced by

the respondents of an employee, not the claimant,

performing the claimant’s job.  The claimant testified

that the video was accurate, except that the employee

was moving more slowly than the claimant worked.  The

claimant’s work required the use of his shoulders.  When

watching the video, the claimant used his hands and

forearms intensively.  If one focuses on the employee’s

shoulders, it becomes clear that his shoulders are in
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motion constantly during the work.  Every motion of the

employee’s hands and arms is generated from the

shoulder.  Thus, the repetitive motion in the claimant’s

hands and forearms also was in his shoulders.  

This motion was also rapid.  From 0:07 to 8:47

on the video, the employee:

1. Lifted three pallets and put them on
a line, 

2. Cut three packing straps,
3. Lifted wood from top of pallet of

transformers,
4. Lifted cardboard from top of pallet

of transformers,
5. Lifted three transformers one at a

time and placed them on the pallets
on the line,

6. Picked up and bundled packing straps
on the floor and disposed of them, 

7. Walked to get tools, reaching at
shoulder height,

8. Walked to get other tools, reaching
between shoulder and waist height,

9. Returned to station,
10. Laid tools at each transformer,
11. Used three screws on transformer, at

breast and knee level,
12. Inserted one bolt in each

transformer,
13. Twisted bolt into each transformer,
14. Removed backing from sticker and

applied it to transformer, six
times,

15. Sat and attached packing straps to
transformer and pallet at opposing
corners.

This activity included 41 motions, plus the

motions involved in picking up and bundling the packing
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straps (which amounted to at least 27 motions of his

arms) and attaching the straps (at least 40 motions), as

well as the motions of twisting the three screws in each

transformer (at least four motions for each screw) and

the three bolts, one in each transformer (at least three

motions for each bolt).  All together, this amounted to

at least to 165 motions, involving the employee’s

shoulders, 8 minutes and 40 seconds.  In 520 seconds,

the employee completed 165 motions involving his hands

and arms, and therefore necessarily his shoulders.  That

means he was using his hands, arms and shoulders every

3.15 seconds on average.  The testimony shows that the

claimant repeated this process for an 8-hour shift,

completing up to 60 units a day.  To complete 60 units,

he would have repeated that process 20 times.  While

there was some variety of tasks in the process, lifting

pallets, lifting transformers from over head, screwing

in bolts and more, all of these tasks involved the

motion of his shoulder, and the sequence was repeated 20

times a day.  Factor in the claimant’s testimony that he

worked faster than the employee in the video, who did

appear to be quite unhurried and casual in his approach,

and the conclusion that the claimant’s job required
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rapid repetitive motion impacting his shoulder is

inescapable.

In determining whether a worker's injury was

the result of repetitive and rapid motion, the appellate

courts have required some showing of how rapidly the

repetitive actions were performed.  See, Hapney v. Rheem

Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)

(Commission's denial of benefits reversed where

movements repeated every twenty seconds); Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d

449 (2004) (where the Commission found that appellant's

job duties fell within the meaning of rapid repetitive

motion, considering the multiple tasks that she was

required to perform at high volume and with quick and

fast movements in a repetitive nature over the course of

a sometimes 10 to 12-hour shift, 6 to 7 days a week,

there was substantial evidence to support the

Commission's finding that appellant's job duties

required rapid repetitive motion); Boyd v. Dana Corp.,

62 Ark. App. 78, 966 S.W.2d 946 (1998) (a series of

repetitive motions, performed 115 to 120 times per day

separated by periods of only 1.5 minutes, constituted

rapid motion within the meaning of the statute); High
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Capacity Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d 831

(1998) (movements repeated every 15 seconds found to be

sufficiently "rapid").

In Boyd v. Dana Corp., supra, the Court of

Appeals determined that repetitive motions performed 100

to 125 times per shift, separated by intervals of 1½ 

minutes satisfied the requirements of rapid and

repetitive motion, as compared to the repetitive motions

of a delivery man whose motions were separated by

intervals of several minutes or more which was

insufficient to satisfy the act.

Likewise, the Commission has addressed the

issue of rapid and repetitive movement, as it applies to

our statute.  For example, in Le v. Superior Industries,

Full Commission Opinion, February 12, 1999 (Claim No.

E708248), the Commission determined that the claimant's

position required rapid and repetitive motion sufficient

to satisfy the Act where the claimant handled

approximately 30 tire rims per hour for 50 or more hours

per week.  She processed approximately 300 wheels per

shift using essentially the same 4 steps and sometimes 6

steps. 

In contrast to the current claim, in Lay v.
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United Parcel Serv., 58 Ark. App. 35, 37, 944 S.W.2d

867, 868 (1997), where a claimant’s motions, including

driving, lifting packages and a heavy clipboard, and

typing, were separated by periods of several minutes or

more, the motions were insufficient to meet the

standard.

The majority also states that causation was

not shown. The claimant performed arm and shoulder

intensive work for more than 30 years.  He had no

history of shoulder problems prior to August and

September 2011, when he first noticed some discomfort.

There was no event, such as an accident or fall, to

which the claimant could ascribe his pain, at work or

elsewhere.  The fact that the claimant did not believe

his pain was work-related at first has more to do with

his lack of medical training than it does to the actual

cause of his pain.  Absent an event, the claimant would

not necessarily have a reason to think he had an injury

caused by work.  A causal connection is easily drawn

between the work and the injury, with the benefit of the

medical evidence and the claimant’s job duties. The

claimant is not required to have an understanding of the

medical processes and causes of his injury.
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I would award this claimant appropriate

benefits for his compensable injury which arose out of

the rapid repetitive nature of his work.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


